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AF FAY; 


DE DIC AT TON 


the ConduQ of their Lives, 
(whether we confider then 
Abroad or at Home, 

pPublick or Private e 
cities,) than a competent 
Knowledge of the Laws offi 
Foreign Countries, and th 
Principles upon which the 1 
are grounded. f 


For this 1 1 doubl 
| not, but your Lordſhige 5 
while you were in Fran: 
made it a Part of youlffpe 
Study and Obſervation, an E, 
added it to thoſe Endowſic, 
ments which naturally 2 of 
dorn your Mind, and ſhe 
you are deſcended fro 
Noble and We Parents 
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This: is not 2 Place ſor your 
n Lordſhip's Pedigree, or the 
n Hiſtory of your Anceſtors: | 
Let it ſuffice; that as you 
are derived on your Mother's 
Side, from a very Antient 
Family, remar kabſe for Wit, 
and a refin d Underſtanding; 
o by your Noble Father's, 
jou inherit Prudence and 
Vf Valour :' Many of his An- 
!ceſtors having, with the 
greateſt Reputation, filld 
rery conſiderable Military 
Employments in the Low- 


of the Emperor Charles V. + 
down to b Days. 


8. . A 3 46 


Countries, from the Time 


D 61 


been :Lbrd, „Fou u ie 
0 need © 100 ele far back 
for Examples; to excite yd 
to the Purſuit of Honout 
and Vertue: Your: Father 
is before your Eyes; whole 
Titles of Baron and Earl 
are the Rewards of 2 long 
Series of Brave and Honbu- 
rable Actions, conferrd up- 
on him by our A pe la 
Princes. * e e 0e 


a Ta ts ye 


'To tte my Bord, You 

are Heir, and your own gd 
Sence and Inclinations aſ- 
ſuredly p promiſe, that You 
will give an Additional Eu- 


tre 5 your. Ga on: 
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Your Lordſhip will par- 

don the Liberty I have ta- 
ken, in prefixing your Name 
to this little Treatiſe, which 
may ſerve to Amuſe you 
vith a ſhort View of what 
J ou. have al already | Sone 
—_—_— 


And I beg you will be 
perfuaded, that I have no 
other Deſign in it, than 
to-publiſh the Sence I have 
of the many Favours con- 
fert d upon Me by the Earl 

of Portmore and your Self; 
und the Ambition I have 
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a * * 2 27042 of the ee 
e 1494 (being an Hliſtori- 
cal Deduct ion of the French 
Laws, from Czſar's Conqueſt 
NS. e 7 the Gauls, 70 the Moclern 
— 2 Times) was firſt publiſhd in 
euch about the Tear 1708. and obtain d 
le Efteem and Applauſe of all Knowing and 
udicious Perſons, as 4 Work full of exqui- 
te and admirable Learning, and highly ne- 
eſary for 4 r d 7 the 
trench . W 


Nit 2rue, it at * appear 'd without a 
Name, ag thoſe exquiſite Inſtitutes of the 
rench Laws, compoſed" by Monfieur Argout, 
ſo did + But facing fince his Death, it has 
divers Impreſſions, been conſtantly prefix'd 

a Preface or Introduction to = Inſti- 

utes, we may well preſume, both were com- 


poſed 


The PREFACE: 
poſed by the ſame Hand : And indeed, „ 
2 tis 1 M ter, but tbe. Style, 
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2 NS 855 
0 * I * 72 
12 1 1115 7 Falle 
to be of admirable. 0 

to the Knowledge vf the | Fran ee, 


particular; ſo 1 muſt be confeſs d, with n 


pelt bath to the Ci exc] uch ken Lab 
general. 7. he Reade ay here 
From their very Fountains and Origink 
whergdy the ſeveral Authart who; Ade 
ten Hyſtems ar Hyſtitutes af t hoſe Lan 
Norſieur Domat and ar, a 22 
whole," Bay f the Civil and | On 
andy ve better lluſtrnted: aud pit 
. * W Ws WY Ten (+ LA NIV) {I 5 
Y _ whe one a ducei 12 li 
"DET Cafe" in Engliſh, was ie great Analegy 
| Conformity ere an between the La 
or Cuſtoms daft t he. Autient Gauls aud Fran 


and ſboſe & eur Btitons and Saxons, wh 
ef which will here appear to be derived fr 


= 


wed. 


the Tov e .. for Inſtance, A 
x >. % ON NN it ; TI AM * 1 | s 
ie, less del ite Aten, Gauls tp hf 


| 5 been, goverued by certain Ulages\ aud ( 
= Rows, de an ani ag bob. aa ir 


\ — — —— 5 KY 2 r . LAM ” $1 
n ers pes: art T $4 
„ Cola te bello-Gallica Lib. 5. & 6. " 
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Th RE FA Ek. 


ile Britons they 2 mritten Lam, 
. werr governs by cri Traditional 
ſages, preſerve” by meant F their Bards 
nd Druids, who were Prieſts uud Judges, d- 
vel amongſt the Britons as the Si For 


jp have if from good  Authpriny, that in Both 
5 been the” Druids had origindliy the. ſole 
ef of decidingiof Rig htkgriand etermining 
I introverſies. O Which 1 here, 
e time vbut Ihe Emperor Glaudius. ha- 
1 Whine abſolutely conquered Britain, by his Edict 
" nhibited the Druids any longer to e 
" Nee Rires*, _ TIRES 

| \\ CULT RN Waden 


Mol hence; a gelder en 8 it came 
xerciſe of \thoſe Rs tes, ſuch Nati ions as were 


als, Britons, Oc. grew\regardleſs of their 
uhority 3 ; and vet reſpect ing them as before, 
tame prone to receive and embrace the Ro- 


ton Ul the Poet, 


Gli, Cauſicos docuir facunda 8 


3 Juvenal. Sat. 15. 


tin Or” —_— es 105 Gaul the 


Fer . 8 . 
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# Suetonius in Vita Claudli. Gl 


Noe. ad Forteſc. p. 12. | 
. Anow- 


paſs the f Draids, © being \probibited the 


wernd by them in point of Lam, viz. the 
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in Law. Aud this occaft med that Obfer- 
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n PREFACE. 


PET of their Law: 3\+ now-the Gaul; 
 #nſirud the Britons 15 the Roman Lax 1 
And for this Reaſon, be elſewhere. calls Gu 
| Nurricula Cauſidicofum.:: « düst abt” 


1 4 $i 
: 1 \' 3 * 7 


Ms py chit Office FA ahi Brit Bar 
ſpecially. of the Chief, called Penkert, Pr 
beirt or Penbeirdh, the; Reader may conf 
the Laws of Howel Dhaa, i e. The Gog 
which, we hear, will wo rele 90 
5 Reverend Dr: Wotton... ITED 


"But to return to: the ue . We V 
the ſame fully eſtabliſhed in this 1ſland 
the Reign ef the Emperor Severus: ' For 
tept bis Prætorian Court at Vork; when 
the fam d Papinian for ſome time ſat as 9 h 
having thoſe two great Civilians, Paul 
Ulpian for his Aſſeſſors *,” And in the C 
ef the Civil Law t, we bave 4 Reſcript 

Decree, made at York, in the Name of f 
| — Emperor and his Son Antoninus. 55 


rag 10. 1 alſo obſerved by our Aube, 7 120 
8 3s | fame Magiſtrates, Language and Laws, | 
447 the ſame time uſed at York, Colo 
| Lyons, Cordoua, and Carthage ; ; and | 

may nel add, in moſt ther e eminent Toy 


— 


* Dion, Caſſius, in Vita Severi. 
4 Cod, Lib. 3. Tit. 32. Cap. 1. 


If 


ies ſettled + For which the Reader may 
alt Lipſius de  Magnitudine Romani 
perii, Lib. r. cap. 6. and Velſerus de An- 
quit. Auguſtæ Vindelicor. Lib. r 
And we have no Reaſon to doubt that the 
oman Law was received, nay ſtudied and 
aftiſed in Juſtinian's Time, in moſt Parts 


ich happened about the Tear 565. to the 


d any Perſon during all that time, that 
therwiſe while the Body of it was loſt. 

But as our Author takes notice, the Em- 
eror Lothair, after near 600 Tears, taking 
imalfi in Apulia; found an Old Copy of the 
digeſts or Pandects, and gave it to the 


phich being afterwards carried to Florence, 


ther great Ceremonies *. 
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7 Cities, where there were Roman Colo- 


the Roman Empire But from his Death, 


ear 1125. it became ſo neglected and diſ- 
ed in the Weſtern Empire, that we don't 


ere profeſs d it: Nor indeed, could it be 


iſaus: whence tis called, Litera Piſana; 


5 to this Day carefully preſerved in the 
reat Duke's Palace, and never brought forth 
Y produced without Lighted 7 orches | and 0 


5 = 4 \ 1 
# W : 
n » , 
<4 : . * 1 * 
: . AY By, #7 ; x 
5 #5, Ww-5 1 * * 4 * „ "u*%& — ? . 
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* Selden's Preface to his Titles of Honour, Edit. 
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neglect their proper Buſineſs, the reading ani 


te PRE Fa or 


of" Wt : , 


. 4 whereas. Juſtinian had 45 45 E nd 
commanded; that the Civil Law ſhould ulifs 
be read or ravght tut at Rome, Berytug* 5 
and Conſtantinople: 80 Lothair by 2 J 
Edict enjoined, That Bologna foould be Le fien 
gum. & Juris Schola una & ſola *; 7, 

1 nn 0 Nele Edicti were bferved. | | | if . 

Fr as. en caught the: Cami Low: 37 
Bologna, without any regard to the Firf x 
ſo Aro and Placentinus, .who immediate 

| ſucceeded him, read and taught it publick ea 
at Montpellier and { Tholouſe e e. 
the Second Edict. K J 
we” to the bauer of 3 our e the 
ae ſays, that Pope Honorius III. ah 
the Tear 1200. expreſiy forbad the Study: tal 
the Civil Law: there; but adult, that. li. 
Decree thereupon deſerves. Examination, bid 
has, lately been done by Monfieur. Claude Jo Wy 
ſeph de Ferriere, who has ſhews beyond Cos ſhe 
tradition, that the Pope's Prohibition reli. 
| tea only 0 »Prieſts and Monks, ho wen an 
Foo —_ addicted to that Study, an apt t 4 


* F the — 8 ak tanks 


- . r 
— n * —— 


— 


* Ibid. Fee Paul 1 Merulas, Coſmeg. P- I, lib, 4 
c. 23. | 


And 
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The PREFACE 


d, the very ſame Reaſon induced our 
Stephen to put out an Edict againſt 


th it in that Univerſity, about the Four- 


e not followed; for John of Salisbury, a 

of great Note who lived at that time, 
Parum valuit Stephani prohibitio, nam 
nagis invaluit virtus Legis, Deo favente, 
eam amplius nitebatur impietas ſub- 
ec... 


the Roman or Civil Law, was antiently 


ular Laws mention d in the enſuing 
viſe, the Analogy between them and our 


Wilkins's Notes on thoſe Laws, lately 
iſhed; wherein he has compared thoſe 
with the Burgundian, Ripuarian, Sa- 
and other Laws mentiowd by our Au- 


Ind tho this Decree was not then ub- 
Study of the Civil Law at Oxford, and 
flence Vicarius, who began to profeſs and 


wth Tear of his Reign. But his Orders 


E may ſerve in general, to ſhew how 


ded both Here and in France. As for 5 


m Laws, will more fully appear from 


and ſhewn, that they all help to con- 
nd illuſtrate the Laws of this Nation. 
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E Inhabitants of * Gaul (for 75: Pan 
near 500 Years) before the of 5 8 
Irruption of the Francs into 


0 = 
= * 0 = 
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— No, 0 
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ards continued to be obſerved under the 
ings of the Firſt and Second Race; - 
ut mix d with ſome Barbarian Cuſtoms, W | 
| the Capitularies of thoſe Kings, _ 


— * 


* Touching rhe Antient Gauls, &c. ſee Monſieur | 4 
zron's Book Of the Antiquities ef Nations: Where 1 6 
| he ſhews, the Gauls, and Britons or Felſh, 
have ſprung from the ſame Original, i. e. Gomer | 1 
e Eldeſt Son of Japhet; and that there was an en! | 
re Conformity between chem in their Language, 
ws, Manners, Habits, &©c. [See alſo Verſtegan, 
190, Gc. ] who makes the Germans, Gauls and Britons, 
have been originally the ſame People. 


2 


o 
* reren 
r 7 7 C * — - — 
6 " — 2 . n = eats | 4 = = 
A 2 — — * . 8 — 2 L 
ed eo bo CA — Wane. 5 — La 3 a q 
— — 2 . 4 —— S 22 —— oY — C— 
— 1 „ — 4 G _ - — 


W 
Tus + Troubles that happen'd in th 
ent Century \ n al Nw ahi 


* Race, there was no other 8 in 25 
but a very uncertain Uſage ; which ti 
Learned having afterwards e by th 
\Stydy of "the Rowan Law, their Deciſion 
mix'd with that oe, formed tho 


a + Ba Þ: 


reducEa into Writing: by: Publick. Auth 
rity; But of later fimes, the French King 
have bene 2 New TOO If the 


ie 


Tongs: are _ Heads 1 Kip 5; to tr 
of in this Diſcourſe; and 1 Hope to | 
excus d, if ſometimes x" make uſe of py 
bable Oodde cken ie — 1 


MM 7 8 
rr A 2 


1 


+ Twas in the Lenk Giinkey? That t ne 2 WS! 
and other Northern Rovers over-ran both F 
and England; at which time Fus ſepultum, & Lea 
= ſunt, Oe. [See the 16th of Edward the Confer 


ur” The Three Races are the Merovingian, the Mme 
lovimgian, and Capetian: The Firſt ſo call'd from , h 
rovee, Who camè Out of G ROMANY | pi .and ſettled It 
Fance about the "Year 448 : The Second, fin 
Charles the Son of Pepin, called Charlemagne, wht ww; 
began his Reign about the Vear 770: The Thi : 
from Hugh Caper, Who Anno 987, ſucceeded 1 n 
ebe Ille, being the laſt Male of the Carli W 
Race. From this Hugh the preſent Kin of Ha wl 


is deſcended in an Uninterrupted Line. Lee the | 


Peries of Du Haillan, Mezeray, Oc. | 1 Fa 


18 been 1 4d or done, to clear 
p thele Paints. 
"I ſhall call that. the an Law. which 
vas obſery'd till the Tenth Century; be- 
uſe ſince that time the Practice of it 
as been ſo interrupted and diſcontinu'd, 
hat there are hardly any Footſteps of it 
jow remaining; and I ſhall give that the 
ame of New Law, which tollow'd under 
he Kings of the Third Race : Becauſe 
bo it under went great Alterations, there 
ill remains a Traditional Succeſſion of 
as and Maxims, which may be tracd 
lown to our Times. 
I queſtion whether it will be worth 
while to look ſo far back as the Original 
ls; and whether it be probable, that 
ter ſo many Changes, we have any Law 
t that comes immediately from them. 
HowEVER, I ſhall here give the Reader 
ut of Caſar's Commentaries, an Idea of comment. 
cir Antient Manners or Cuſtoms, and 245 f 
vil Government; in which, perhaps, i» Gallia. 
Mme may diſcover a great Conformity 
th thoſe of the latter Times. 
* Tux whole Countrey of the Gauls ,;;... 
was originally canton d into petty * Govern © 
independent on each other: ( moſt of Gau 
whoſe Names are ſtill continu d in thoſe ſcribed. | 
which were en their; 4 CappalCaties, « as 


1 — 


92 


vue Mezeray, 5 1. P 2. N 
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Paris, Sens, Tours, and many others.) Th 


Perſons of greateſt Account among the 
were the Drujds, and the Knights : Th 
reſt of the People liv'd in a fort of Bon 


dage, could undertake nothing of them 


ſelves, were never ſummon'd to any pub 
lick Debate; nay, many, oppreſs'd by th 


Severity of their Creditors, or the I 
* ranny of the Nobility, ſurrender'd the 
ſelves their Ablolute Slaves. 

ITE Druids had the Management « 


all that concerned Religion and Lear 


ing, and even the Adminiſtration « 


Juſtice in Criminal Matters, in the 


_ ©*'oreat Annual Aſſemblies: Their Pow 

© was very great, and they were exempt 
from attending the War, or paying a 
| Taxes : The Penalty inflicted upon fu 
as diſobeyed them, was a kind of Exco 
munication : They were thereby exclud 
from their Sacrifices and Publick Af 


blies, and eſteemed as Impious and Pro 
gate Miſcreants : All Men avoided thi 
Converſation ; and they were incapable 
any Degree of Honour, or even of Pro 
cuting their Rights in Courts of Juſtic 


Tux Knights, for their Parts, were 


* Soldiers, and attended the Wars, whi 
* between thoſe Petty States happen d 


66 


moſt every Year. Their greateſt Glo 


The Reader may here obſerve the great Anale 

between the antient Cuſtoms of the Gauls and Brit 
: e 66 
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, conſiſted; in being courted by a vaſt Num- 
ber of Vaſſals and Dependants, who fol- 
 low'd them as. occaſion requir d. They 
never allow'd their Children to appear 
a * publickly i in their Preſence, till they were 
of Years fit to bear Arms,” All this, and 
nuch more, may be ſeen, at large, in the 8 
Collection of German Laws made by Gol- Conſuet. 


laſtus; wherein the Cuſtoms of the Gauls Legum 


TyBand Germans are recited. in the expreſs 7-4; 2000 | 
en pords of Cæſar and Ta acitus,, and ranged Furti,1613 


under different Title. 

As the Romans extended their Conqueſts 2 Ro- 
over the Gault, their Language, Manners, ot" op 
ind Laws eſtabliſhed themſelves among y in» 
them *, as in other Countries: For the Caul. 

the whole Roman Empire was but One 

Great Body, actuated by the ſame Spirit, 


Wand agreeing in all its Parts in an ex- 
ſuFe> Symmetry, by the mutual Dependance 
x each had upon the other. All the Go- 


————7ꝛ— 


wt Notwithſtanding what is here aid, we muſt 


chill obſerve, That the Romans, as to Civil and Perſonal 
le Rights, left every Nation they conquer'd the Li- 
„benny of uſing rheir own Laws; except in ſuch 
ro Cafes only, as immediately reſpected the Govern- 
li ment. And therefore our Author's Meaning here 


muſt be, That the Gauls, as well as other Conquer d . 
Nations, finding the Reman Laws more Exact in the 
Deciſion of Rights, and more Equitable than their 
own, voluntarily embraced the Remen Law. [Sed 
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vibes of Prbvinces, and Publick Off 
cers, down to the Apparitors, Were natural 
born Romans, not to mention the reſt ol 
their Retinue, which they called the Co 
hort, and Was always very numerous 
and their Employments laſted fo ſhort : 
time, that het Refidence in the Province 
could not work any conſiderable Alterati 
© - - ;--:00.Ih them.” The Farmers of the publich 
l Revenues were Romans, and. fore, of the 
n Degree of Knighthood. The Legions were 
x -. made up of f Romaus And beſides al 
ttheſe, who were in the Provinces upo 
| . Publick Service, many Romans ſtaid then 
g on their own private Account ; as Bank 
bers, Merchants, Husbandmen and Graſ 
| 
| 
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ers, eſpecially where there was any Co 
lony or Settlement : Nay, abundance, with 
out ever ſtirring _ out of Rome or Ttaly 
got Conſiderable Fortunes out of the 
Provinces * the Induſtry | of * 
Slaves. - 


0 x the other Hand, the Natives 0 
the Provinces often went to Rome, ei 
ther as Deputies, to tranſact Publicl 
ANTS. „ or to manage their Privat 

airs, or to make their Court, -or ou 
oof © Curioſity; and thoſe of Chief Nots 
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* We may apſerve from Cicero, Livy and Tacitus, 

That twas uſual. for the Nations and Provinces fub- 

ned by. the Romans, to have the Patronage of ſome 

Eminent, Roman Citizen ; who reſiding at Rome, 

| „ + 4 ELL Þ Wii fd a4 tr # off, 1 © 3 ITTIF x \ 

ad being a Member of the Senate, might, in caſe „ 

0; any Opprethon of their Gavernors, apply ro 

ſuch Patron for Relief, who was obliged to repr :- 

ar the Vatter to the Senate, and to endeavour. a 

Redreſs, of their Grievances. [See Tacit. Hiſt. 
But as to the Roman Cuſtom of Patrons and Cl- 

mts, that was practiſed among the Romans them- 

elves, even in the Infancy of Rome, by virtue of a 

; Mo #- 5 5 #4 ITZ VE 1 98 8 F 7 

Law made by Romulus ; as Paulus Manutius in his 

Book De Senatu Romano, has truly obſerv'd ; whoſe 

remarkable Words affording us an evident View 

of the Original of the Feudal Law, (which is gene- 

ally, rho! without any Foundation, attributed to the 


4 


Lowbards.;) I ſhall therefore give the Curious Reader 


nxt III ; „ 
the Subſtance of them, viz. _ 


Romulus, ut erat ſingulari conſilio, Se. cum verere- 
ur ne quid" injuriæ Plebs, per inſcitiam circumventa, à. 


denatoribus ferret ; indeque Concordiam fine qua diu- Patrons 
turnum-,nihil eſt, exorta Seditio diſſolveret; univerſæ ue 
Civitatis animos quaſi neceſſitudinis vinculo conjun- — 5 ww 

xit, conſtituit enim Clientelas & Patrocinia: quod | e. 


I \ 14 WIW « vs we} \ * . 2 180 * AN 
rat hujuſmodi, ut Plebeii Patronum ibi deligerent e nants. 


denatoribus, quem quiſque vellet, & Senatores Ple- 

beiis in .cliemelam. receptis Fidem ſuam ac ſtudium 
lenignifſime præſtarent; Erat autem hc inter utroſgue 
oficror am viciſſitudo, ut Patricii Plebeios ab uſu rerum Their reci- 
woanarum imperitos, conſilio erudirent, accuſatos procal Dus 
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tection. Some, who ſettled at Tome, en 
joy d, not only the Freedom of the City 
| but alſo were choſen Senators and Magi 


Like our rentur E contrà, Clientes ad collocandas Patron 
Aids, pur rum filias, ſi Parentibus copiæ non ſuppeterent, de (u 


Fille mar- conferrent: in eris inopiam gratuitam pecuniam erogq 
rier, Cc. rent: ab hoſtibus in bello captos redimerent; in Mi 


& ad re- giſtratibus & honoribus (petendis) officioſa ſedulitate dt 


dimen- Jucerent.  Etiam; Quod fi Clientem Patronus, aut Pr 


dum core 


ot Do tronum Cliens accuſaſſet, contrave Teſtimonium di 


1 iſſet, aut ſuffragium tuliſſet, is Proditionis Lege tens 
mini, Cr. Her, ragium tuliſſet, ge te 


batur, eumque qui occidiſſet, pie feciſſe, & inferne Ju 

Hoſtiam mactaſſe putabatur. 3 . 
lere you have, not only the Original of Patrm 
and Clients, but alſo the Duties incumbent on each 
_ the Breach whereof ſeems to be Capital, and no le 
than Treaſon. OT i ate 


After which, Paulus Manutius immediately adds 
Paſſage, which more fully explains the Sence of 0 
Author, as to the whole Provinces and Nations pu 
ting themſelves under the Patronage and Protectio 
of ſome Eminent Roman, vim. 
Atque bujuſmodi Clientelæ guan quam ab initio poti 
Jimim Urbanæ Plebis cauſe ſunt inſtitute, tamen 5. 
ea que conſecuta ſunt tempora, aucta jam Urbis Dit 
one, ita (Clientelæ) ſunt amplificate, ut non Coloni 
folum, ſed Gentes etiam, aut Bello victæ, aut Socierat 
Amicitiãque Populo Romano conjunctæ, ſeſe Civium Ro 
manorum in Patrocinio contulerint : Sic. M. Marcellu 
Hracuſani, Q Fabium Allobroges, & alios alii, &c. 


But as to the mutual Duties of Lords and Tenants 
che Reader may pleaſe ro compare the Grand Cuſtum 
of Normandy, Cap. 35. with our Glanvil, Lib. 9. Cap.4 
3.6, 8, Sc. Bratt. Fol.78. Fleta, Lib. 2. c. 40. & Lib. 

c. 14. See allo Co. Lit. 65. 76. roo, | 
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web; . inſemuch. that many of che Em- 
erors were Deſcendants of Provincial Fa- 
nilies. In ſhort, they were often made 
mans, without going out of their own 


Countrey, by a Grant of the Freedom of 


the City; which was not only beſtow'd 


on particular Perſons, but upon whole 


Towns : And after the Emperor Antoni- 


us had conferr'd that Honour upon all 


he Subjects of the Empire, there were 
Romans of all Nations. | 


Tis true, this General Interediitſs' did 
jot introduce equal Changes in all the 
Provinces : The Romans made a vaſt Dif- 


ference. between the Greeks and other 


Nations, which they called Barbarians. 


for, as they were beholden for all their 


Politeneſs to the Greeks, who alſo taught 


them the Liberal Arts and Sciences; they 


ways very much eſteemed them: So that 
the Romans, contented with the Domini- 


on or Superiority, ſuffer'd them to live 


iccording to their Antient Laws. They 
karned the Greek Language, to ſave the 
Greeks the Trouble of ſpeaking Latin. 
They copied them in their Manners; 
and ſetting aſide what related to the Ge- 


teral Adminiſtration of the Empire, al- 
er d more the Romans, than the Romans 
the Greeks : Whereas they held the Bar- 


larians in great Contempt, over whom 
they had a double . of i 
. neſs” 
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Tel - 
neſs and Power; and they imagin'd. th 
5 it was the greateſt Inſtance of indne 
Quezre of tQ oblige them to a. Conformity with t 
* e, Roman Way of living. On the conttar 
Votes antè the Barbarians. did. admite the Romar 
and ſtrove to imitate their manner of Lis 
as being both more e . conven 

ent than their on. . 


Un 
B! 
| We 
FA 


Is this Diverſit ty of Ne. was t 
whole Empire divided: All Greece and th 


Eaſt, that is to ſay, all that Part * C 
devolved to. Alexander's Succeſlors, ul 
the Grecian Language and Cuſtoms ; ; 0 br : 


x 
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reſt ſpoke Latin, and followed the Rong 
Laws and Manners: - This: laſt Diviſio 
included . almoſt all that which has ſine 
been called the Weſtern Empire, vf 
Africa, Mauritania, W the Gault, Py 


of the Britiſh Iſles, a ſmall Portion q 
Gooey 2 Rhetia, pi 'Pannazia , and. 1 
um. 


Fa We of FA foregoing. Remark 
will be acknowledg'd by all Perſons wh 
are well read TT le Roman Hillary. 


rv. 
ner 
ere 
| m. 


As for uch a8 s are nat, they Vill na 
haps, hardly believe, that the ſame Lan 


guage, Magiſtrates and Laws were at ongpl 
and the me. time ce at C alogn, Tori bat 
| Tied Lyon 
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, balls and ethik. Bit there 
x ſore Proofs peculiar to Gaul; which 
- that it Becante at laſt intitely Roman: 
ive Conifider, firſt, the native Original 

' feveral of che Emperors, eſpecially 
the Fourth Century; next, the Wri- 
bs of the Gaulick Authors, 'as Auſo- 
lus, Salvients, and  Sidenius'; then the 
mes of the Gauls, and among the ky 
their Biſhops, till about de Fighth 
otury ; as Alſo, the Names of abundance 
Cities and Towiis, as Lagyy, Latiniacus 
er Or fundus, Percy, Patriciacas, Savigny, 
br as others pronounce it, Savigne,) Sabi- 
cus, and many others, which ſtill wear 
te Badge of their Roman Maſters : And 
fly, the Language the 'Frenth now ſpeak, 
hich has infinitely a gteater Mixture of 
atin Words, than of any other; notwith- 
inding the Variety of Northern People, 
hat ſucceeded the Romans | in Gaul. 


Bur to keep cloſe to my Subject: There 
in be no doubt the Roman Law Was ob- 
ved in Gaul, if we reflect, that one 
the Four prætorian Pre: reſided 
here; that this Magiſtrate had the ſo- 
ereign Adminiſtration of Juſtice in the 
Emperor's Abſence, and was Superior to 
ll the Governors of the Provinces ; | And Cod. I 10. 
at the Titles of ſeveral Laws in Juſti- bon 
15s Code, ſhew they were * "a 

| „„ 


1 21 - 


for Gaul, or the P eople of that Co 
, e 
To all which may be 404, that 6 
Romans had peaceable Poſſeſſion of 64 
for Five entire Centuries. Cæſar con 
pleated his , Conqueſts about. Fifty Ves 
before the N ativity of our Saviour ; ar 
Merovee, who. was the firſt Frenchmay thi 
made any conſiderable Settlement in Ga 


did not fix there till the Year 450. a 
ter the Incarnation. Five Hundred Ye! 15 


were ſufficient to produce. great Alter 
tions in a Countrey, and what hath be 
ſo long praQisd, is not eaſily aboliſh 


Las us. 5 be aſſur'd, that whe 


the Francs. ſubdu'd the Gauls, they fout f 

them entirely Romans; ſpeaking Lal * 

and living according fo, the Roman Lan Di 

Bur here it will be convenient o | 

obſerve, what the Roman Law was nm 

thao: Time; for. 'tis plain, it could e 

e Tuſtinias Ss, Which was compil'd o — 

| 12 the Uſe of the Countries under W . 

Dominion, and almoſt A Hundred Ye: bes 

| after the Francs broke into the Gaul. Wie 

Civi. 

What the N ow the 32 0 oy that ti ys 

Roman conſiſted of the ſeveral Conſtitutions 2 
e 5 the Emperors,” and Writings of the 

| vilians: : Theſe Conſtitutions were "4 11 


— 


e 
td into Three Codes; the Gregorian, the 
ermogenian, and Theodoſian, publiſh'd by 
e Emperor Tbeodoſſus the Younger, in 
65. which confirmd the Two Former. 
terwards, the Novels of the ſame Theo- 
bfus and his Succeſſors were added. 
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Tux Writings of the Civilians were 
ach as the Theodoſian Code authorized; as, 
thoſe: of Papinianus, Paulus, Caius, Npia- 
ws, Modeſtinus, and others cited by them 
namely, Scævola, Sabiuus, Fulianus and 


ſarcellus. | 5 


By this Reſtriction, it appears, the 
Works of the reſt. of the Civiliaus, ſome 
fragments of which, we meet with in the 
Digeſt, were either wholly unknown, or 
of no Credit in the Weſtern Empire. 1 
am farther of Opinion, that the Text of 
the * Perpetual Edict, of the + Laws, of 
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* The Number of Pretorian Edicts growing too 
great, and many Inconveniencies enſuing thereupon, 
the Emperor Adrian employ'd Julianus, a Famous 
civilian, to make One Edict out of the whole, which 
was to ſerve for a Rule in all future Caſes. This 
they called the Perpetual Edict; becauſe the Præ- 
tors were never after permitted to publiſh any). 


Lex eſt qu od populus Romanus Senatorio Magiſtra- 
tu interrogante (veluth Conſule) conſtiruebat, 


BY 5 Plabifeito, of the + Senatus Conſult 


the Three Codes , with a {mall Portio 
__—_ was er 


5 torrogante (veluts Tribuno) conſtitue 


;engraved. They conſiſted of the chief Maxims 0 


Tas, of Rome under the Kings, and the Cuſtoms d 
the Place: A moſt excellent Compoſition ; having u 
them (as Cicero in his Book de Oratore, lays) ever] 


Til. 


and particularly the Text of the Tel 
Tables, were at that time utterly loſt, « 
rarely tobe imet with; becauſe when 7 
tinian had a mind, in che following Ce: 
tury, to form a compleat Body of 
the Laws, he took all. his Materials 0 
of the Emperors Conſtitutions, and Woll 
af the Civilians. This alſo appears, 
comparing the Moſaick Law With i 
Reman, as it Was uſed” in the Reign 
Theodoftus the Younger For it containg 
only certain Deciſions of the Civil Lawyen 
and ſome of the Conſtitutions taken fron 


of the Theodaſſan Code, Which e 70 


7 . IT: Ether —_— 


- ” , . . — * ** * : * 7 IJ 
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+ Senatus.Conſultum «ft, quod Senatus juke aut cu A 
lui. Inſtit. lib. 1. Lit, 2. par. 4. ey 
1 The Laws af the Twelve Tables 2 are To call oll 


Go Twelve Tables of Braſs, in which they wein 


Government, .pick'd our of the ,Grecian Laws, 


thing that Was uſeful and good, mentioned in rhe 
Books of Regan FS 


TH 
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Tit moſt Ride part Achesgkore 
the Roman Law, was the antient Theo- 


„% Code, Which had the good For- 
1 15 gell to ſurvive che Rüin of the 


"Mis this only, Mick was abliraQedly call 
w 2 Roman Law + And indeed, Gregory 


rs Thtkes mention of one Joy Bee 
the Service of Sigibert Son of Chta- 


1 "84 Firſt, who, he ſays, was very 
15 bert in the Theodefian Law. wy 


Tus Ms and her barbarous con- 

ering Nations, broyght with them a 

ew Law into Gaul: But as 'they had 

t the uſe of Letters in their Tongines, 

chen Laws were only writ in Latin 
ſome Romans, after they had been 

4 and converted to the Chriſtian 

lit 

Ar ile time of REY firſt qrcwdlions, The Laws 
ley were goyern'd only by meer Cu- Fan 
oms, tranſmitted to them by their An- mer C. 
flrs, which ſerved them for a Guide fame. 
all their Determinations; and their 

anner of living affording little occaſion 

r Law-Suits, made them not very ex- 

in their Forms. | airs 


ALL 


were decided in the publick Meeting 


Witneſſes upon the Spot, or in doubt 
Caſes, by Combat, or the 2 of H 
* Hater. EE arti La | 


End of Shes was not Ambition 
| Glory, but to Plunder and live more 
Large than they could in their o 
wretched Countries, were contented wi 
the Dominion, and ſuffer d the Romans 
live as they had done before. 


had long before valued and admir d. 


cers the ſame Titles as the Romans, tit 
f call d the Governors of their Provind 


L165 


ALL theſe Nations came from Germ 4 
9. whoſe Manners are deſcribed by 7e 
citus in his Hiſtory of that Country. 3 


Wax. and Hunting was their who 


Employment ; 3. and as they had No. fix 4 
| Habitation, nor other Goods than Cattl 
their common Diſputes, aroſe either fro 


Perſonal Quarrels or Theft; and tho 


either according to the Depoſitions 


1 


142 


O the contrary, they Nag: 4 in 
tated the Romans, whom their Forefath: 


Tuus their firſt Kings gave their Ol 


Dui 


e 
Dubes, Earls, and Picars ; and thoſe, who 


Palatins : They thought it Honourable 
to be ſtiled Conſuls and Patricians, and 
were fond of being called Glorious and 
Iluſtrious; which laſt, were no more 
than ordinary Titles, commonly beſtow'd 


ho by. the Romans, upon certain Magiſtrates, 
"Il and thoſe not of the higheſt Diſtinction. 
bt 


Tur had the ſame Species of Coin 
2s the Romans, that is, Gold + Shillings, 
and Silver Pence; and their Kings re- 


Ornaments as the Emperors. 


"Ix a Word, the Good Senſe and Po- 
liteneſs of the Conquered, ſoon got the 

ho ve bT ig - L8G 

þ better of the Conquerors, eſpecially where 

y Arts and Sciences were concern . 

„ Sw Su mg ae 
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* See for this the Novellæ of Juſtinian, Coll. 2. 
Tit. 1. Nov. 7. Tit. 2. Nov. 8. & alibi, Thar the 
Titles of Glorioſiſſimi, Illuſtriſſimi, &c. were apply'd 
as well to the Pretors, Queſtors and the Ordinary 
Judges, as the Emperors themſelves: And even 
their Chartularies or Secretaries, were ſtiled Exce!ſi 


t Solidi ex auro, Denarii ex argento. 


ſerved about their Perſons, Chance/ors, 
Refrendaries, Chamberlains, and in general 
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preſented upon it, with much the ſame 


1 
Il 


and Magnificentiſſimi, as in the ſame Novella, Tit. 
. Nov. 8. cap. 7. Magnificentiſſimo Chartulario, cc. 
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1 
As this Conformity iti Mannets dtew 
on an Aſſociation and Confederacy ; ſo 
it was much increafed by the Converſion 
of the Barbarians to the Chriſtian Faith, 
who now began, to reverence the Biſhops 
and Prieſts as Holy Men, whom they 
before admird for their Learning and 4. 
dilities; and from thence, the Roman 
entertain d better Thoughts of, and obey'd 
their Conquerors with greater chearful. 
nes. . 5 x 15 
Bur ſtill, they were Two different 
Nations in Language, Habit, and Cuſtoms; 
which Diſtinction feems to have laſted in 
France, through the T'wo firſt Races 0 
their Kings; but it chiefly appeard in 
their Laws: And as it was incumbent 
on the Magiſtrate, to render Juſtice to 
every Man, according to the Law under 
which he was Born, or had made Choice 
of, (for that was allow'd;) it was thought 
adviſable, to reduce the Laws, or rather 
the Cuſtoms of the Barbarians into Wii 
ting. Rk Coir ney 
Tusk Laws are ſtill extant, in 4 
Volume entitled, 4 Code of the Ancient 
Laws + ; containing thoſe of the Yifigeths, 
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in Edict of Theodefius King of Traly, the 


e erer Cwhich are properly the Laws 
th. of the Francs; the Law of the Germans 


hs that is, of the Inhabitants of Alſatia and 
the Upper Palatinate; the Laws of the 


7 Bavarians, Saxons, e and Friſons; 


the Laws of the Lom 
Capitulars of Charlemagne, and the Con- 


bicily. | 


particular Account of each of theſe 


there are none of them, even tho 


of ſome uſe, either in Hiſtory or the Ci- 


by Command of the French Kings. Beſides, 


all thoſe Northern People, ſwarming from 


the ſame Hive, and keeping a frequent 


hy, mark d. 


ls of the Burgundians, the Salick and 


ards, (which are 
far more conſiderable than the reſt;) the 


Ir would be an endleſs Labour to give 


vii Law; many of them being lick'd 
into the Shape they are now in by the 


Correſpondence together, obſerv'd a great 
Conformity of Manners, as before is re- 


Ga I fall 


ſitutions of the Kings of Naples and 


Laws: 1 ſhall therefore confine my ſelf 
to thoſe that have the neareſt Relation 
to France ; oblerving by the way, that 
e made 
for the moſt diſtant Nations, but may be 


TY 


r r —Z—. ̃]¶ Denon. 


- 


fol. 


Tk 1 ſhall fo cak of cheſe Uu actordin 
to the Order of Time wherein they were 
committed to Writing, that is, as the 
ſeveral Nations were e and eſta 


bliſh d. 


. 
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Laws e Trom of, che" genen Antiquity, arc 

gots. the Laws of the Vifgotbs, who poſſeſs! 
Spain, and a great part of Aquitain in 
Gaul. And as their Kingdom was ths 
firſt eſtabliſhed; ſo it ſeems, their Lays 
were written before any of the othe 
B arbarians. 


Tur were firſt n reſted by Buari 
who began his Reign in 466. "oi being 
adapted only to the Gothick Conſtitution 
his Son Alarick commanded Avien his 
Chancellor, to abridge the Theodaſſan Cod: 
for the uſe. of the Romans, which be 

publiſhed at Aire in Gaſcony. This 4 
bridgment Avien illuſtrated with Notes 
by way of Gloſs; or at leaſt, put his 
Name to them for their greater Credit 
for we have no ſufficient Proof that hi 
was the Author of them. However, wt 
may depend, that this Abridgment was 
authoriz d by the Biſhops and Nobles in 
Jos; and was defignd to comprehend al 
the Roman Law then in uſe, which was 
taken, 


(wn 
taken; as we have obſerv's; both out of 
the Three Codes, — the „ of the 


Civilians, 


AxorRER Alfraft was afterwards made 
of this Code, conliſting only of Aviar's 
Remarks, with the Title. of Scintilla. 


Tas. Gothick Law being. much ac. 
ged by ſucceeding Kings, when ſufficient 
Proviſion was made for moſt Caſes, it 
was put into Twelve Books, in imitation, 
as ſome: ſay, of Juſtinians Code, altho 
there is no reſemblance in the Diſpoſition 
of the Materials; and it was ordained, 
That this Collection ſhould be the only 
Law obſerved by the Subjects of the Go- 


Hick Ones of what Nation ſoever they | 


By FE means, tha: * Law came 


o be extinct in Spain, or rather blended 


with the Gothick : For it was from the 
may, they took the gteateſt Part of 


What was added to their own Antient 
Laws. This Collection was called the 


ook of the Got hict Laws; and King : 
gica, who reigned till 701. about Twelve 


ears before the Moors invaded Spain, 
got it confirmd by the Biſhops in the 
ixteenth. Council of 7. alede, held in the 

N = Year 


Laws of 
the Bur- 


Tun Laws in uſe before, were called 


| Barbarians ; and comprehend all the Gothic 
Cuſtoms, reduced into Writing by ord 
of King Evarix ; but conſidered with th: 


the Barbarous Nations, and point out thi 
Judicial Forms obſerved in Fuſtinian's Time 
better than his own Books. This is the 
Ground-work of the Spaniſh Laws, and 
it prevaild in Languedoc, long after tht 


there, as is manifeſt by the Second 
the Eighth, in the Year 878. 


Tax Burgandian Laws were reform'd b 


gundians. 


5 Tm) 
Vear 693. It has the Names of ſeveri 
Kings prefix d; but all ſince Recaredy, 
who was their firſt Catholick King. 


\ 


+ 


the Autient Laws, but without the San. 
ion of any King's Name, not even © 
Evarix; and probably they were al 
ſuppreſſed in Deteſtation of Arianiſm. Theſe 
Antient Laws ſeparately taken, bear 
great Analogy with thoſe of the othe 


Improvements they receiv'd, are undoubt 
edly the moſt Copious, as well as mol 
Wholeſome, of all the Laws in uſe amony 


Diſſolution of the Gothick Government 


Council of Troyes, held under Pope Job 


Gondebaud, one of their laſt” Kings, and 
publiſhed at Lions, the Twenty ninth of 
March, 501. the Second Year of his Reign; 


and 


8 N 

and from his Name they are called Gom- 
bettes, altho he was not the firſt Inven- 
tor, as he himſelf confeſſes: And to 
confirm, it, Gregory de Tours ſays, Gonde- 
aud introduced more gentle Law's, to pro- 


tect the Romans from be ing miſus d by 
the Burgundians. There are tome Addenda 
that reach up to 520. or thereabouts, 
Ten or Twelve Vears before the Expira- 


tion of the Burgundian Government. 


Iuis Law of Goydebaud makes mention 
of the Roman Law : From whence tis 


plain, the Name of Barbarian was then 


no Reflection, ſince the Burgundians them- | 


ſelves, for whoſe ſake it was made, are 
therein ſo calld, by way of Diſtinction 


from the Romans. But as the Countries 


under the Dominion of the Burgundians, 


were near a Fourth Part of France, fo no 
doubt, this was ingrafted into the Body 


of the French Laws. 


As to the Salick Law, which was pe- Ltr 
culiar to the Francs, the Preface thereto Francs. 
fays, it was wrote before they paſsd the 


7 — l * umm" 


* Bur this is very much doubred, and directly 


contradicted by our Enz/iſp Hiſtorians. Vide infra. 


=” | Rhine; 


[ 


©: 7 as 
Rhine; and the + Places of their Meet. 
ings, with the Names of the Four || Sages he | 
who were its Authors, are therein menti- 
on'd: And tho' the Veracity of this Hi- ide. 
Lide the ſtory is called in queſtion, I thought it Wit - 
Ves ante the ſafeſt way to ſtick to the Edition we 
have, without taking the Pains to exa- 
mine, whether this Law was Zhen firſt bar 
digeſted or projeted. {_ 1 


K =. 
— — * 


Ir is therein ſaid, to have received its Nil. 
Authority under Childebert and Clothari- tt tl 
us, Sons. of Clovis : And it expreſsly de- nt 

 clares, that every thing in the antient M 
Cuſtoms of the Francs reliſhing of Paga- 
* ſhould thereby be utterly aboliſh. M © 
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Or this Law we have Two Copies, 
the ſame in Sence, but very different in 
Words. The Oldeſt, which was alſo the 
firſt printed, has in moſt Articles ſome 

Barbarous Words, denoting the Place of 


EST — 
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I In Places called Salchaim, Bodohaim, Widohaim, 
on the other Side of the Rhine. [See the Preface 
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fo the Salick Law. 1 


„ 
2 


{| Having out of many choſen Four, namely, 
Wiſogaftus, Bodog aftus, Salogaſtus, Widogaftus. (See 
the Preface to the Salick Law, and Quzre if theſe | 
. , 4 REC 


Pg nt, , 
DO I. <4 7 — 

—— N 
- 


2 W 
* —— K n * 
5 — 2 . —_— — 


every 


* — 


Je Fines adjudged upon each Caſe, as 

- Wonfieur Vaudelin, Official of Tournay, 
i- Woderſtands it in his Treatiſe of the Sa-. 
11 wr e 


Tag other Copy, is the Edition of 
harlemagne, and is in the Code of the 
tient Laws; at the End of which are 
ertain Aadenda, intituled, The Decrees of 


i- Wt the + Solemn Meetings, held Annually 
e- Wn the Firſt of March. „ 
. 918 
a- 1 

he Rn 


+ Theſe Annual Solemn Meetings ſeem to have 
een in Nature of our Parliaments, and were gene- 
ally practiſed by moſt of the Northern Nations : 


„us here in England, antecedent to the Conqueſt, 
in e Practice was to hold a General Solemn Aﬀem- 
Te , called Popul; Conventus, or Folkmote, twice 


early, vix. on the Kalends of May, and the Ka- 
ernment of the Kingdom; and in them were 


y the Laws of Edward the Confeſſor, Cap. 35. 


Beſides which, we may obſerve, That theſe So- 
emn Annual Aſſemblies, were ſtared and certain, 


mons, or other Royal Mandate, (as Parliaments 


common 
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very particular Deciſion, or the gu m of 


lildebert and Clothair ; being the Reſult 


ends of October, wherein Grievances were redreſs d, 
nd Laws and Provifions made for rhe good Go- 


lected and conſtituted, all the great Officers of 
e Kingdom, both Civil and Military, as appears 


nd did not depend on the King's Writ of Sum- 


ow do 3) and therefore the Statute of Ed. I. Cap. 
which ſays, Parliaments ſhall be held twice Teariy; 
ems to reſpect this antient Practice, and the 
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le, Tu Ripwarian, is in a manner, n 
ebe Ri- thing elſe but a Repetition of the $4] 
puarians. Lay Both were made for the Uſe of t 
Francs ; the firſt, 'tis thought, for tl 
People inhabiting between the Loire a 

the Meuſe; and the latter, for thoſe b 

tween the Meuſe and the Rhine. Theo 

| rick, being at Chalons upon Marne, cn 

=. ' ſed the Laws of the Ripuarians, Germ 
and Bavarians, all under his Obedienc 
to be reform'd and corrected, eſpecial 
as far as they were repugnant to 
_ Chriſtian Religion. After him, Chilaebe 
and then Clothair made farther Amen 
ments; and laſtly, Dagobert renew'd, at 
with the Aſſiſtance of Four || Emin 
Mex, brought them to that Perfection 
which: they are. 
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2 of the | THESE wer 8 the Laws : of the Bary 
Barbari- „: + She | | 

: ans in gee Tian, which properly relate to the x 
ueral. = %% rep LO ET. Eh 
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common Cuſtom of the Realm before the CU 
queſt; And the following Words, [pr oftner if 1 
be] only gave the King a Power to call ot 
Parliaments by Summons whenever the necell 
Affairs of the Kingdom required it. 


I Claudius, Chauds, Indomagnus, Agilulfys. ( alt 
Cod. Leg. Antiq. Edit. per Fred, Lyndenbrogiu Ay 
Præfat. Leg. Rpuar. ! e | the 
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ent Framce; and it may not be amiſs, 


(after having told you what is moſt re- 
markable in the Original of each of them) 
t© touch briefly upon the whole, and 


ve a general len of their Tenour or 


Contents, and their Style or Method, in 


order to know of what uſe and ſervice 
ae may be to Us. 


ceive, and perſuade us, that theſe were 


or the Fruits of a conſummate Prudence, 
s the Laws of the Athenians and Lace- 


ing, no more than Cuſtoms that obtain'd 
among the People, and were afterwards ap- 


prowd and recorded by their wiſeſt and moſt 


experienc'd Men, in their judicial Deciſions, 
and followed by the reſt in all their 


odgments. This is plain, from the an- 
tient Copies of the Salick Law, which 


nominate in barbarous Terms, the Pla- 
ces where ſuch Judgments were given, 


ind ſometimes the Quality or Nature of ö 
the Fact. 


le Kings but Ae "of the Peo- 


WE muſt not Jet the Word Law de- 
the Reſult of Learned Mens Conſultations, 


demonians + No, they were, properly ſpeak- 


Turss Laws, notwithſtanding , „ were 
afterwards digeſted into Order, by Publick 
Authority, and had not only the Fiat of 


ple, 


| 
| 


wn 
ple, at leaſt of their Repreſentatives : There 
fore the Salick Law is called the Coveyg 
or f Treaty of the Salick Law; and th 
of the Burgundians, has the Names « 
Thirty Earls to it, who promiſed | 
themſelves and their Deſcendants to keey 
and obſerve it. 


F 
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Tax Matters hay: chiefly treat of, ark 
Criminal, and ſuch as are moſt incider 
to Barbarous and Savage People, as Rob 
beries, Murders, Injuries, Inſults, and al 
manner of Violence: There is little fai 
of Succeſſions, Inheritances, or Contract; 


Their Con- 


3 Pau, Tractatus. 


Sig. Walacrii, Com. 


| Sig. tears. Cam, : Sig. Siponis, Com: -- 
Sig. Aunemundi, Com. Sig. Fredemundi, Com. 
Sig. Unnani, Com. Sig. Wanabarii, Com. 
Sig. Hildeulfſi, Com. Sig. Wilfile, Com. 
Sig. Hildegerni, Com. Sig. Sigiſwldi, Com. 
Sig. Vildi, Com. _ Sig. Soniæ, Com. 
Sig. Waleſti, Com. Sig. Godemundi, Com- 
Sig. Audemundi, Com. Sig. PVidemers, Com. 
Sig. Audahari, Com. Sig. Wadahameri, Com: 
Sig. Amgathei, Com. Sig. Silvani, om. 
Sig. Auderici, Com. Sig. Gomæ, Com. 
Sig. Aunemundi, Com. Sig. Faſtile, Cm. | 
Sig. Willimers, Com. 2 Sulds, Com. 
Lig. Conigiſeli, Com. Sig. Gundeulfi, Com. 
Sig. Comarici, Com. Sig. Offni, Com. 
HMalarimi, Com. 


1 Sig 
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In 
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In the Laws of ſuch of thoſe Na- 
ons as had been lately conquer d, and 
onverted to the Faith, I mean the Ger- 


mns, Saxons, and Bavarians , there are 


particular - Puniſhments aſſign'd” for Rebel- 
eon and Sacrilege : From whence we may 

rather, that neither the Civil, nor Eccle- 

faſtical Magiſtrates, were ſecure from the 
I'Wnſults of the Barbarians. 11-9 


Solnvnabc thers: 8 -alfo! to co; | 


ered of the Form of their Judgments ; 


hey met together in numerous Aſſemblies, 
At which all Perſons of Diſtinction were 


ound to appear, upon certain Penalties, 


s the Laws of the Bavarzans declare. The 
roofs made uſe of, were rather vivd voce, 
han by written Evidence, becauſe the 
rt of + Writing, was then unknown; and 
n default of due Proof, they granted the 
ombat, or a Trial by the Elements. The 
ombat, was a Duel, fought either be- 
veen the Parties themſelves, or their 


ind ſee hereafter another Reaſon aſſigned; and in- 


ruth would better appear viva voce, than b 
y written Evidence. [ See Sir Matt. Hale's Hiſtory 
f the Law, Cap. ult.] 

Vid. Cod. Leg. Antiq. L.B. Baiuvariorum, n 
Ur placita fiant per Kalendas, Ge. 


IN 


| Surely: Wriiag' was ben beben and practis d. 


leed the beſt Reaſon ſeems to be, becauſe the 
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Champions, within Liſts appointed by t 
either | Scalding Water, into which th 


which he was to carry ſo many Yard; 


 ſeald up; and after ſome Days, unboun; 
to ſee what Effet the Fire had produc, 


ſon periorm'd with Church-Ceremonie: 
Fire and Water, are {till to be ſeen : 
racle in favour of Innocence; and th 


many Inſtances of Succeſs mention'd i 


Belief, However, tis certain they wer 
not able to invent a better, or more con 
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accuſed put his Arm a certain depth; 
Cold Water, into which he was plung| 
to ſee if he would fink: And ſometimy 
the Trial was made by a Rea hot Ins 


in his bare Hand: Then it was bound ar 


en Trials: laſted; many.-Age, 0 
were ſo currently received, that they we 
call'd God's Judgments ; and for that Re 


the Forms of which, and Prayers uſed 0 
ſuch Occaſions, and the Exorciſms « 


Ignorant were they in thoſe Times, 
to believe, thar God would work a Mi 


Hiſtory, helped to confirm them in th! 


yenient Method to determine in Caſes 
Intricacy, and where their own Skill 


8 


Tul 


131 10 
runs is called in the Canons + Nuga- 
t arte, and ever condemned by the 


orch of Rowe, notwithſtanding the In- 


© Wheice of Common Practice: Tis called 
„% to diſtinguiſh it from Canonical 
70 


Mal ion, whiefi was done only by Oath. 
a ur Nature of the Penalties inflicted 
e reſt, moſt of them being Pecuniary ; 


y, a Corporal Puniſhment ; Scarce any 


hindred and ſixty four Articles in that 


t + Theſe kinds of Vulgar purgation were in uſe 


e have in the Reign of William II. who ſuſpect- 


lit, replied, Quid eſt id? Deus eſt juſtus Jude; 


u qui deinceps hoc crediderit. Eadmerus, . 


theſe Laws is no leſs remarkable than 
r, where the Convict was not able to 


re Capital, but Crimes of State. Thoſe 
malties were called Compoſitions ; being 
ily z Tax of Coſts and Damages, made 
ith ſurpriſing Exactneſs. There are an 
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F the Fiſens only; which is one of the 


England till the time of Hen. III. They were 
led Fire and Water Ordeals. Queen Emma, Mo- 
der of Edward the Confeſſor, was tried by the Firſt, 
ling blindfold over a certain Number of hot 
owing Plough-ſhares, with a Succeſs worthy of 
r Chaſtity. An Example of the Second kind, 


ga Company of Fellows to have ftollen his 


ter, enjoyned them to carry burning Irons; which 
ey did without Hurt. And rhe King being told 


ſhort. 
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Parts of the Body are - enumerated, af 
even thoſe. which ought to have been 


C ²˙ VU ü Chae 


ger, and ſo of the reſt : Nay, the fe 
ral Joints: of each Finger have their ſe 
ral Fines. They alſo diſtinguiſh, if t 


only, then the Length, Breadth and Den 
are fully deſeribed. Among the reſt, the 
Head, when the Scull is broken, whit 


| ſeems very extraordinary; but yet is 


f off, big enough to make a Shield {ount 


ejus 14 jud. [See che Ripuarian Laws, Cap. 65.4 


* 


n 
ſhorteſt : Tis properly, a Tariff of; 
kinds: of Wounds, in which the ſeye 


verlook d, and every way in which th C 
may be hurt, ſet down, with the ſeveiſ the 
Dimenſions of each Wound. For Exaud lear. 
ple; the Maiming of a Hand is taxed mou 
ſo many different Articles; as, the Foun 

Third, Second, or Firſt. Finger cut off 5 


and a difference made in the Penalty, 
it be a Thumb, Fore-Finger, Middle-Fi 


Part be entirely cut off, or hanging i 
the reſt of the Body; and if a Wo 


is a particular Tax upon Wounds of t 


peated in many of their Laws: It 
* that if a Piece of the Scull be broke 
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i quis in Capite, vel in quocunque libet ment 
plagatus fuerit, & os exinde exierit quod ſuper i 
12 pedum in ſcuto- jactum ſonaverit 36 ſol, fat 


Oſſe, Sc.] 
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being caſt into it at the Diſtance of twelve 
paces, the Offender ſhall pay ſuch a 
ren 


— 


eee 


OrrRokRTous Words are tax d with 
the ſame Exactneſs: And hence we may 
learn, what Words were accounted infa- 


mous in thoſe times. 1195 
Song may think it hardly worth while 
now a-days to take notice of ſeveral 
hings that are particulariz d in thoſe 
Laws. There is proviſion. made to puniſh, 
ſuch as ſhall ſtop another in à Road; 
ach as uncover a + Woman to affront 
er; thoſe who dig up a Dead Corpſe 
Wo plunder it; and him who skins ano- 
her Man's Horſe. In ſhort, there are 
articular Articles againſt ſtealing all ſorts 
df Beaſts,, down to Dogs, the. different 
inds of which are therein ſpecified. 
thought it would not be altogether uſe- 
ls, to enter into this brief Detail, ho- 
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Si qua libera fæmina virgo vadit in itinere ſuo 
Wer  duas Villas, & obviavit eam aliquis, & per rap- 
m denudat caput ejus, cum vi, Sol. componat; 
— Et , ejus Veſtimenta levaverit, ut uſque ad 
emcula denudet, cum vi. Solid. componat; & ſi cam 
enudaverit ut genitalia ejus appareant vel paſteriora, 
in xii; Sold, componat. [Lex - Alman, Tit. 36. De 
0 qui mulierem, &c. 5 9 


— —_ 


CC HEY CET . —.¼ — 


ſoever it ens, in order to gi 
E "of thoſe Laws, as Well as a 
bf ell e Tor Mon they 
dained. 
| Deir FE, "Fug Sty le 7 which 15 ey are wrote, i 
eh ag Re ſuc iger, tha t they would be 
ea(ll ue t06d, 1 they were not fu 
1 ae Terms, Which have crept in 


ly jor want of Proper. Latis Words 


of "Ex planation : And this i 
hother og 1 7 of r 6e, that 
theſe n Barbarians 2 wrote nothi ing -in thei 
o. " Language ;* for. 9 1 5 ” they had 
thoſe Laws ve might "Pe. beg, tt mor 


op 1 be Reaſon why ahe 8 8 aid nd 
Write their Laws, was (ſays Spelman). becauſe the 
were originally a Grecian Colony, coming our 0 
Lacedemon, and the Tertitory 8 ta; © whert 
Lycirgus being King, ordained, t their La 
ſhould not. be Written, but a: Wir in every Man 
A And chebefore they were made Sho 
na, LSyelmi f the” Terms," Cap. 8.] 
Monſieur Pezron, in his Treatiſe of the 4 

riquities of... Nations, Lib. I. c. 17. has with gre: 
probability of Truth; endeayour'd to prove, Thi 
the Spartans or Lacedembniant ori; Finally ſprung frott 
the Celtæ: From wfience alſo, Ich the N 
Gauls, and our Britons were defden _ —IN n the 
ſame „Kreatiſe, ſnews their . i | 
in Manners, Cuſtoms and Laws; and parlculath 
of having their Laws unwr 1 g ch 
8 only by: means of their 


51 ; is. 
* * 4 . * * 5 
* mn I 4 * F 
„I. 
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\Y commodiouſly wrote in the German Lan- 
"ul guage, than in Latin, ſtuffed with German 
NY Terms. Vet, it appears there was Wri- 
ting in the Teutonict Tongue, an Age or 


not to mention the Ancient Yerfion of the 
Goſpels, of which there are ſome Frag- 
ments in the Inſcriptions of Gruter, we 
have the Laws of the Anglo-Saxons, wrote 
in their Vulgar Tongue, from the Begin. 
ning of the Reign of + King Ina, in 712. 


in the Year 1035. Theſe, by the way, 
Barbarian Laws; and were alſo enacted 


Elders. 


+ We have alſo larely Publiſhed, by the Newer 4 
Mr. Wilkins, the Laws of divers Saxon Kings, ante. 


&thelbirht ; who began to reign, as Bede ſays, Anno 613. 


of King Lotharius ; who, as Bede ſays, began Anno 
673. or as others, 675. And thoſe of King Mihtred, 


rien under King Egbert. And no doubt, other Saxon 
n and Britiſp Princes before theſe, Publiſhed divers 
min Laws; as may be Inſtanced from the Laws of 
lach Howe! Dha, which as we hear, will {peedily be pub- 
chen iſhed by che Reverend Dr. Wotton, | 


/ 


two after theſe Laws were digeſted : For 


to the End of that of Canutu the Dane, 


have a great Affinity to the reſt of the 


in the Aſſemblies of their Biſhops and 


cedent to thoſe of King Ina: viz. The Laws of 
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or according to the Saxon Chronology, 618. Thoſe 


who began about the Year 691. All which were 
Kings of Kent, before the Union of che Heprarchy, 


. 
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* Tap Gotbick "Pg are in a purer Latin 
Dialect, according to the Learning of 
thoſe Times, than any of the reſt; that 
is, they have fewer Barbarous Expreflions 
who more : Phraſes and ſuperfluous Words. 


3 + Tuus is eaſily known, what Las 
es were in force in France, under the Kings 
under the Of the Firſt Race. The Francs, who were 
740 Kate. Maſters, obſery'd the Salick ; the Burgun 
 dians, the Gombette ; ; the: Goths, who ſet. 
| tled in great Numbers in the Provinces on 
the other ſide. of the Loire, followed the 
Gothick Laws, and all the reſt, the Roman: 
which the Church-Men univerſally. fol 
lowd, of what Nation ſoever they were: 
*Tis true, there were few Eccleſiaſticks 
but what were Romans; but had it 
been otherwiſe, their Tatereſt was to cul- 
tivate that Law, for the ſake of the great 
- Privileges, and Immunities granted them 
by the Conſtitutions of the Emperors, Be- 
ſides this, they were obliged to obey the 
Canon Law; that is, fuch Rules of the 
Councils, as are comprisd in the Antient 
Code of the Canons of the Univerſal Church, 
and ſome Deciſions of the Popes, who 

were often conſulted by the Biſhops. | 
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Tux Barbarians, and even” the Francs 
themſelves, were frequently forced to have 
recourſe to the Roman Law, becauſe their 
own was deficient in many Caſes. Thus, 
Agathias ſays, the Francs were directed by 
the Roman Law in their Contracts and 
Marriages.” And Aimonius relates, that in 
the time of Dagobert, the Children of 
Sadregefille, Duke of Acquitain, were, in 
purſuance of the Roman Law, excluded 
from his Inheritance, for not revenging 
their Fathers Death Beſides, it is natural 
to ſuppoſe, that thoſe who drew. vp the 
Publick Inſtruments and Writings, being 
all Clerks or "Monks, as Marculfus, whoſe * 
fFormularies we have, adapted them as 
much they cou'd' to their Law and Style: 
so that the Roman Law was univerſally 
obſerved through all France, under the 
Kings of the Firſt Race, and never thrown 
aſide, but when it eroſs d ſome Barbarian | 
Law in N orce. babs dein DIE 


e 


＋ 


-he 
he 


4 alt his tak 4 g mind“ to fe an 


Abridgment of theſe Laws in their great- 
eſt Luſtre, together with the State of Fance 


miniſtring Juſtice, and Government; let 
bim look into the Hiſtory wrote by 
M. Cor de moi, at the End of King Dage- 
ert's Reign. D I THE 


under the Firſt Race, their manner of ad- 
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Laws of the 


Francs 
under the 
Second 
Race. 


12 


Tus Emperor Charlemagne, wa fe- 
united, all. the, Conqueſts of, the Francs, 


Burgundians, Goths. and Lombardi under his 


Empire, ſuffered each Nation to enjoy their 


own Laws; and had them all reviv d, through 


his great Care that every thing ſhould be 


adminiſtred according to Rule and * 
Order: Perhaps, tis to him we are in- 
debted for thoſe Copies that W been 


tranſmitted unde us. 


IN che Your, 788, * order d the Thes 


doſſan Code to be Copy d and Publiſ d, 
according to the Edition of Alarick, King 
ok the Viſug oths; and by, means of this 
Edition, we got all the Theodoſſan Code, Wt" 
or rather, an, Abridgment of, all it con- 
tain d: For, comparing it with that pub- 
 liſhd by Theodoſtus himſelf, which was 
much larger, we have but half of it. In. 
the Year 798, Charlemagne had the: Salick 
Law tranſcribed, and added ſeveral Arti. 
cles thereto : In 80 3, Louis the Debonair 
likewiſe made ſome Additions. So that 


the ſame Law was in uſe, as well under 


the Kings of the Second Race, as of the 

Firſt: The only Addition to them, was 
the „eie which are General Laws, 
and ee carefully to be exuinined: | 


Is 


- my A 
„ E 4 375 2 n 1 
FIT. | 


toi ider tg Which, ue! 1 a danny The Capi- 
the Kings of the Firſt, Race, wg many _—_—_ | 
Years; Held a" great 155 bly on the Firſt. 3Y 
Day of March; in which, all public Af. 75a. ante | 
fairs were debated, and Mutual Proſegts 
made between the Prince and, 1 90 
This they call'd* the Field of Mars; Az 
Name long before in aſe under the * N man 
n enperbrs, to ſignifte a Military 'Congrels. or 

Meeting Tie Farc! Held it in the open 4 

Ar, for" Want of Buildings large. e nough | 
o- to hold not or rither, becauſe: it Was 
d, Neuſtomary among the Germans in their 

own! Coane Where they had no other 
Dwelling Caverus 10 ſcatter'd Huts. 
t was, ne Ne this Cuſtom of Meet- 5 
ng” in 'the Field to hold theſe Aſſeciblies, - 
kat” brd the” time of keeping them to. 
tte” End of the Winter, which had con- 
nd them to their Habitätions and be- 
fore” Summer, that they might employ. 
It wholly to execute the Reſolutions of 
he General Council : For War was the 
rincipal” Sulgeck of their Debates. 


Turs Field of Mirs, through the ls. a 
ence and Inactivity of the ſuceeding Droniſh 
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Kings, dwindled into a mere Ceremony ; and 
Pepin... changed the Day to the Firſt of 
_ May: After his Time, it was uncertain, 
_ altho, the Anya e were e 


| kept up. 


Tuts Aub conſilled 2 the Chieſs 
in Church and 1 4 as of | Biſhops, Al- 
Bots and Earls; and I am apt to believe, Nite 
that all thoſe that were Francs, had a Right ig) 
of coming to it. The Queſtion was pro- ſſ 
pounded by the King; who, after it had If t. 
been freely debated, pronounced the De- {bi 
finitive Sentence or Reſolution. The Re- Pin 
ſult of theſe Meetings was put into Wrl- 
ting, and every Biſhop and Earl obliged 
to take a Copy from the Chancellor, for 
the Direction of their Inferior Officers, 
and that no Man might pretend Ignorance. 
As the Queſtions and Reſolutions were 
put into a ſhort Form, under ſeveral Heads, 
they were called Chapters; and N 
of many Chapters, Capitulars f. 


TIE Capitulars, 1 think, ou ght to by 
diſtinguiſhed according to their "Subjects: 
Thoſe e to Church cer which 


_ 


* 
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t See the Pr eface of Monſieur Baluze upon this 
Subject. 


are 


Fa} 
1e very numerous, are really Casons; as 
g Rules :eſtabliſh'd by Biſhops lawfully 
ended: Therefore moſt . of thoſe 
blies, are reckond as Councils. 
Thoſe Capitulars which! treat of Secular, 

General Matters, are truly Laws: 
lad, ſuch as refer to particular Perſons 


- = 


1 
f 


bo ; 

ad Caſes, are to he oonſidered only Pr! 
7 ate: Rules. dirt 5 118 Mt. 8 1 Jai e 0. 

t once) 2 bini al + and 
„ We hate Niill-a great many Ca pitulars 
d f che Kings of the Two firſt Racks, ; from 


;hildebert Son of - Clovis, to Charles the 
Ee The greateſt part are of Charle- 
ge and Loui the Debonair; which, till 
o, were no where to be found, but in 
he Collection of Abbot * Anſriſe, and 
euedilt the Deacon. At preſent,- we 
ave the Capitulars entire, in the ſame 
Order of Writing and Time, as they were 
Iawn up in each Aſſembly. They were 
hugs publiſned by M. Baluze, in 1677. 
ith an ample Preface, and very Learned 
emarks - on the whole, He hath alſo 
ut" in its proper Place, viz. at the End 
f the Capitulars of Lois the Debonair, 
ug ſe s and Benedidt's Compilation. It is 


r 
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— Afterwards Biſhop of Sent. 


| Deacon of the” Church of  Majence. OA 
Ire divided 


 Aividedsinto Seven Books: The Four fr 


ths: better Preſervation (as' he ſayt) 
the Capitulars, which were in loofe: Sheet, 
In the Two firſt: Books; he 


5 In the next TWO Books, © the Capitulars 
of Louis the Debonair and his Son (vz) 
Lot hair: In the Third, the Capitular 


The other Three, were compiled by Bene 
dict, Deacon of the — of Mens, 
about 845. and contain more 
of the ſame: Princes, omitted: by Aſgiſe 
ether deſigaedly or for want of knowing 
where to find them, and which Benedit 


compil d, of not having been ſo exact a 
they ought, in their Choioe of hat Ma. 
terials they have inſerted in thoſe Capi. 
tulars : For at the Beginning of the Sixth 
Book, we find Fifty three Articles taken 
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T 
1 


were compoſed by! Auſgiſe in 827. for 


a 
Wy ay 


of - Charlemagne : The Firſt contains Eecleh 
ſiaſtieal, and the Second Secular Matters: 


relating to Eecleſiaſtical, and in the Fourth 
Bock, thoſe: relating; to Secular Matters, 


Capitulat 


recover d in ſeveral Places; particulatly 
ns Archives: of- his: own baren f. 


Tun are jult Grounds tolacinde either 
Benedi#, or thoſe whoſe Memoirs he hath 
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_..: 
om the: Law of Mofes, which certainly 
od: not ſuit with either Churlemague 8 


rime: or Cauntrey! After theſes Seven 
jooks, are ſome. Capitulars of the Emperor 
pais- the Debonarr, concerning Eecleſia- 


tical Regulations, diſcover'd ſince Bene-- 
us Collection, and divided into Four 
* N the Firſt: of which; merely con- 
ns the Monaſtick Diſcipline.” . 


Tas: Ambority: ob: the Coniculies, mut 
Weeds have been very great; being Ruacted 
the Advice of the Nobles, and Conſent 
the whole Nation; ſo that they were 
force throughout the: whole Ferch Em- 
— that is, almoſt all over Burope e Eſpe- 
under Charlemagne, Louis the De- 

— and his Children. Beſides the Pains 
to inculcate them into the Minds of 
e 55. People, it was a chief Branch of 
de Duty of thoſe Miniſters called Mir 
oy to ſee them duly executed in 
© Provinces under their Charge. Nay, 
be Capitulars were a long time after - 
ſteemed Laws, as appears by the Letters 
Ives de Chartres, the Decretals of Ins- 

ut "0? and a Deerce of png. where-- 
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* kind of abe e or Commiſſaries, ſent by 
de e to inſpect the Government of che Frovinces. 


"M R ANA . 
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in many of them are inſerted. This wag" . 
the — of the Law of France, under th emai 


Second Race of our when thectiv 
Capitulars, the Salick Law, and the Laws. 
of each particular Peo * wow but eſpecialh 5 ti 
ag CATER were in uſe. $M 3 
The Ro- iT HE Cate thoſe. Princes pooh, to aber tyle 
- man * ſerve the Uſe of the Roman Law, is malprce 
been? nifeſt, by an Article of the Capitulars ohorta 
Race. Gl the Bald; wherein, after the Pe “ 
nalty fix d upon kalſe Meaſures, tis prof 
; vide. That in all the Provinces ſubjeli aa 
the Roman Law, - the. Delinquent ſhould : 1! 
puniſbd according to that Law; | adding _. 
That neither. He, nor his Predeceſſors, had H 
ever defig A te Enadt. any thing repugnan be! 
to it : "Which he often repeats in - theſſ®99 
ſame Edict, Beſides, the: Roman Law wal lon 
equally uſeful to thoſe who were not Re- 
mans, as under the Firſt Race of our Kings: f c 
For the Capitulars, Which were the only 
New Laws, contain very little of the Fun- on 
damental Maxims and Principles of Law. 3 
The greateſt part of them relate | only to 
Church-Diſcipline ; inſomuch, that many 
Canons of the Antient Councils, are tran- 
| ſcribed among them. Thoſe which con- It 
cern Temporal Matters,” often relate only I= 
to Private Caſes,” for which they were cal- 
_ culated. Others, are plainly but Inſtru- 
Cions and Minutes, for the Commiſſio- 
ners 
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ers ſent into the Provinces,” The few 


5 /'tis known, the Authors were Eccle- 
Paſticks, tis natural enough to think, they 
id not ſufficiently diſtinguiſh between the 
Style uſed in Laws, which command and 


ortations and Moral Precepts. So that 
t was neceſſary to have recourſe to the 


ally Contracts and Conditions: For 
Poſt of their Diſputes were about Vaſſals. 
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J 
Jad @ , , | 
ue Laws uſed in France, under the Se- 


heſfond Race of our Kings. Adrivalaus, a 


vas 
do⸗ 
OF 
ly 
II- 
W. 


on Loire, who Flouriſh'd in the Time 
Charles the Bald, tells us, That there 


onvent, and that of St. Dennis, concern- 


= * An Earl, in the Signification of Comes or Comte, 
u- 
ly 
al- 
u- 
10- 


p. 6.] Or rather, all Dignities imply'd an Office 
nnexed thereto. In the ſame Manner, the Biſhops 
rmerly uſurp'd a Lay. Juriſdiction in this Kingdom; 
nd were Judges in Trials of Criminal, as well as Ci- 


rs Nee. Æthelſtani.] on 


aive Laws: They are rather Exhorta- ; 
jons to Virtue, than Penal Laws. And 
"ce Obedience, and that of Charitable Ex- 


man Law, in Matters of Right; eſpe- 


HERE follows a Memorable Inſtance of 
onk of the - Monaſtery of St. Benedift 
vas a Diſpute between the Patrons of that 
ng ſome. Vaſſals: To decide which, a Plea 


todas held before One Biſhop, and One * Earl 


vas not originally a Degree of Dignity, as it is now, 
ut of Office and judicature. [Spelman of Feuds, Ec. 


l Matters. [Vid. Concil. Brit. 182, Anno 693. vid. etiam 
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on the King's Part, and ſeveril 
Doctors of Law ; who at the Firſt Mee 


then lived in Orleans: That the Prince 


5 what 1 call *. Antient French Law. 


| The New 
Low. 


attend. And after all; it ended in a Di 


man and Salitk Laws, were at that tin 
both in Force; that the Church obey 
the Roman Law; that there were Perſon 
who made it their Buſineſs to read Put 


and that ſometimes, the Witneſſes we 
ever d to end the Diſpute by Combat. 


Law was modell'd and intreduc d, we mul 
firſt examine, how the 252 Was reduce 


At f f 
i 46] 


Judges alf 10 


could come to no Reſolution; becaul rig 
the Judges of the Saitek Law, were ute! 
acquainted. with the Courſe of the Ec 
ſiaſtical Courts, which proceeded acc 


ding to the Roman Law: This oblig'd t r t 


King's Miniſters to appoint another Me: 
ing at Orleans; where, beſides the Judgt 
ſeveral Doctors of Law, both of that f 
vince, and the Gaſtinois, were order dt 


between the Witneſſes. 
Tuis Piece of Hiſtory, ſhews, the A 


lick Law- Lectures; and that ſome of then 


Miniſters, were Preſidents of the Court 


be ng Y have. bene treated of, 
A order to uhderſtand; how the N 


T T 47 1 

ys e. and ho the Study. of the 
Raman Lay, came to be revived... The 
all Cuſtoms is obſcure; becauſe 
LAWS, only in not being 
bet to Writing: So that if ever 


Y are. (DYE. into. Writing, tis not till af- 
er they have been eſtabliſnd by 


practice. But there is a particular Reaſon, 
hy the Origine of the Frexch. Cuſtoms 
dich 1 to be traced; (12) becauſe 
5&5 oy into Authority, i in the Tenth 

eventh Centuries. ; which is the 
arkeſt: Berigd of Time in all our —_ 
ut this is what L, Conjecure, 


Azour. the End of the Second, and Be- Troubles of 
inning. of the Third Race of our Kings, , . 
ach Laly and Gaul fell into Anarchy, and "7" 
General Confuſion. Thoſe Troubles 

ere firſt occaſion d. by the unhappy Di- 
on between the Sons of Louis the De- 


nair; and were greatly increasd ' by 

e Hoſtilities a of the Hunga- 

ans, and Normans ka who gave. the final 
£ 


low to the poor mai At the: Ramen 
pirit and e | 


-; 1 
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pur this Misfortun „ was catryd t to the 
NMmoſt Extremity y private Wars; not 
nully betwixt the Dukes and Earls, 
(cit F Ay „ al that had any Caſtle 
int or 
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N Pres ad Eceleſiam eundo, de Eceleſia redeundo; 


* 1, * 2 


or Place of ON ont ooh — For eve 


3 iy Man Ry, in Arms; even the ve 


iſhops with their Clergy, and Abbots wit 


their Monks, to fecure themſelves fro; 
being Plunder d; when they found the 


Prayers and Eccleſiaſtical Cenſures ine 
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Turek Biekerings were ns: to boy 
Antient Cuſtoms of” the Barbarians; th 
Seeds of Which, appear in their very Lawn 


For beſides the Duel, one of their ordi 
nary means of Decifion i in donbtful Caſe 


they encourag'd the Law of deadly Feud 


which allow'd the Kindred of the Deceas( 

to kill the Murtherer Where-ever they me 

him; except in certain Places, as 

5 Church, Royal Palace, Publick Aſſembl 

the Army, or in his Way to any of them 

For upon thoſe Oecaſions, the © Perſon 
ne to W WI were r 


th 
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Placitum eundo de placito redeundo, qui hane- 2 
effregerit & hominem occiderit, novies xxx. ſol. co 
ponat. Si vulneravit, novies xii. ſol. componat 


partem Regis. © ib . Let 8. 'Friſomun 


py 


Tru 


tl 


Tuus one Murder, tho Aridi of- 
ten ptoduc d a Train of many Murders : : 


of Death upon Murderers; but only a 
Pecuniary Mulct, or rather Coſts and Da- 
mages, which were calld Compoſitions : 
For it was left to the Choice of the Kin- 
dred, either to revenge themſelves by the 
Death of the Murderer, or be fatisfy'd 
with a Fine. However it was, tis certain 


in France, in the Tenth Century, 


Temper, the Minds of a People once ex- 


of the Chureh-Men, and beſt of Princes 
could at firſt do, was only to obtain a 
Ceſſation of Arms for certain Days; that 
is, every Week from Wedreſday Evening, 


forbidden. Beſides, ſome forts of Perſons 
avere never to be ill-treated ; as Prieſts, Pil- 
ngrims, and Day-Labourers, upon Pain of 


irm'd and * 


And *tis likely, that this was the Reaſon, 
why the Law did not inflict the Puniſhment - 


Family-Quarrels were univerſally eſtabliſhed 


As it is difficult to bring to a due 


aſperated ; all that the Zealous Endeavours 


so che Monday Morning following: During 
 Evhich time, all Acts of Hoſtility were 


+ WM 


Excommiunication : And this is what they 
called God's Trace, which was ſince cou- 
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Ox may eaſily imagine, that during 
theſe Troubles, Ignorance and Injuſtice in- 
ſenſibly abeliſh'd the Antient Laws; and 
that being much diſregarded, they grew 
out of Knowledge. Thus the French fell 
apain into almoſt the State of Barbarians, 


who have as yet, neither Laws nor Civil 
Government: Nay, in this reſpect, they 
Were more unhappy, in having retained 


ſome Remembrance of Arts ; which they 


_ chiefly employed in Forging Arms, and 
Building Fortifications : So that they had 
many more ways of doing one another 
Miſchief, than mere Savages have. They 
were more ignorant of Good than Evil; 


and had all the Ferocity of their Anceſtors, 


without their open Simplicity and Inno- 


cence. 


HENCE came our old Fabulous Stories 


of Robbers, that inſulted the Weak and 
Defenceleſs; block'd up the Roads, and 
interrupted Trade and Commerce; and o 


Knights-Errant, who went up and down 


in defence of the. Innocent, and to ſuc- 
cour Diſtreſsd Damſels. But methinks, 
the Authors of theſe Romances, were not 
guilty of any Novel Inventions ; ſince 


they only copied the real Characters of 
thoſe Times, embelliſhing them with Giants, 


Conjurers and Fairies Bur 


571 


Bur notwithſtanding this Confution, 


there ſtill remain d ſome Forms of Juſtice ; 
or all Diſputes were not determin'd by 
force. The. Nobles and Roturiers, or Ple- 


bezans, were under. diſtinct Juriſdictions. 


„II uſe: thoſe Appellations, tho of later 


date, becauſe the Degrees were then 


known, tho not the Names: And I place 
the Peaſants, Artifans, and the reſt of the 
Freemen and Vaſſals, which compoſe the 
Body of the Common-People, under the 
Denomination of Roturiers. Theſe were 
judged by the Nobles, that is, the Knights, 
and other Men of Power, who began a- 


the executive Part : For as long as the 


nd there vas no other Lord but the King; 


Man took upon him the Prerogative of 
my Tuner upon the People. | 


The Foundation of this 8 


E 2 . was 


bout this time to erect themſelves into 
Lords, and uſurp'd the Publick Authority; 
of which, they had before, at moſt, but 


Royal Power was in its full Meridian, 
particularly in the Line of Charlemagne, 


nd nor any Juſtice adminiſtred but in his 
Name, or of thoſe put in Authority under 
im. But in the troubleſome Times, every 


udging, as well as of making War, and 


in all likelihood, owing to the Do- 
ſick Power over Vaſſals : For France 


Opinion, that many Freemen were con- 


i time of General Hoſtility, or by down. 


cout of their own Domeſticks: Their Stew 


for the Salick Law, amongſt thoſe Slave 


\ 


[52] 


was lill full of that fort of Vaſſals, who 
were. accounted Parcel of the Lord's Eſtate 
and Inheritance ; and it was no hard Mat- 
ter, in reſpect of them, to change their 1] 
Private into Publick Authority. I am of p 


t 
( 


founded with theſe Vaſſals; either by their 
| Conſent, in order for Protection in this 


right Force : For in the Capitulars, there 
is frequent mention made of the Oppreſ- 
fion of Free Poor Men. The Ringleaders 
of this Uſurpation, were, probably, the 
Earls; that is, the Governors of Conſi 
derable Towns, who were before, in right 
of their Offices, inveſted with a Power of 
Juriſdiction. VVV 


Tuxst Lords, from what Spring ſoeve 
their Power flow'd, adminiſter d Juſtice, 
either in Perſon, or by Officers choſen 


ards were made Seneſchals; their Inten 
dants and Receivers, Bailiffs and Provoſts 
and their Footmen, Serjeants. Nay, | 
looking farther back, we ſhall find, that 
the Seneſchal and other Officers, were 
not only Domeſticks, but ſometimes Slaves 


_ valued at a certain Rate, names the Mayor 
 Cup-bearer and Mareſchal; and the Germa 
Law, the. Seneſcha! and Mareſchal : * 
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| theſe Names were not given to publick 
Officers, till the Third Race of our Kings. 


Tuis Authority was Sovereign; and 
Juſtice render d in a Summary Way. The 
Penalties they inflicted, were Cruel: For 
it was common to put out Fyes, and to 
cut off a Foot or a Hand: Whence it is, 
that the Acts of thoſe Times ſo frequently 
mention Mutilation; and it ſeems too, that 
theſe Puniſhments were Arbitrary. 


Tusk Nobles, who thus ſat in Judg- 
ment upon the Roturiers, were ſubject al- 
ſo to the Judgment of their Superiors: 
A Knight or Caſtellan, for Example, was 
ſubje to the Juriſdiction of that Earl whoſe 


Vaſſal he was; and the Earl, in order to 


Judge the Knight, ſummon'd the Peers of 


his Court, who were Knights, Vaſſals of 


equal Rank among themſelves, and the 


Perſon under Proſecution, The Earl him- 


ſelf, was one of the Peers of his Lord Pa. 


ramount's Court; either an Earl of great- 
er Power, a Duke, or a Marquiſs : And 
this Subordination, was obſerved from the 


* Interdico etiam ne quis occidatur vel ſuſpendatur pro 
aliqua culpa, ſed eruantur oculi, & abſcindantur reſticuli, 


vel pedes vel manus ita quod truncus vivus remancat. 


(Vid. Leg. Gulielmi Conqueſtoris. — 


E 3 Pea. 
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Peaſant to the Prince; for the King's own 


We Court, was made up of the Peers of France, 


his chief Vaſſals. 


Bur this Order was not always obſerv'd, 

for ſome of the Nobles, knowing their 
own Strength, refusd to obey their Chiefs, 
who had no other way of doing them- 
felves Juſtice, but - by Force of Arms. 


The King himſelf, was many times forc'd 


to make War, not only againſt ſome Peers 
of France, but other inferior Lords. The 
Abbat Suger tells us, that Louis the Groſs 
ſent an Army againſt Bouchard de Mont- 
morency, in favour of the Abbat of St. Den- 
nis; that he Beſieg d Gournai, and took it 
by Storm; that he Defeated the Lord 
Puiſet en Beauſſe; and at laſt ſubdued the 
Lord of Montlehery, who had tir d out his 
Father, Philip the Firſt, and even ſtopp'd 
his Communication between Paris and 
Orleans. po” a. 


ANOTHER way of compoſing Differences 


between Great Men, was Arbitration, eſpe- 


_ cially when the Church was concerned: 
And the Writers of. that time, as Fulbert 
and Ives de Chartres, frequently mention 


thboſe Conferences. It ſeems, that before 


the Degrees of Subordination among Great 
Men were ſettld, every one look d upon 


lime. 


7 
| 
1 


F˙•˙² f. 
himſelf as a Sovereign, whoſe Diſputes 
were not tq be ended but by Victory, or 
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of doing Juſtice, and this Uſurpation of 


New Juriſdictions, very much contributed 


towards thoſe Cuſtoms whoſe Origine we 
are looking aſter : But ſeveral other Rights, 
introduc'd in theſe times, had a confidera- 


ble Share in them. Fiefs, * which before %%, 
were only Grants for Life, became Per- Feuds or 
petual and Hereditary. And to theſe times F'*t5 * 
of Diſorder, are juſtly aſcribed, the Source ate, 
of the greateſt Part of thoſe Services, due 


from the Tenant to his Lord; which, 'tis 


believed were ſettled by Private Agreement 


or Uſurpation. 


INDEE D, there is no likelihood, that the 
People ſhould voluntarily inveſt particular 
Great Men with ſo many Rights, preju- 
dicial to their Common Liberty, as are men- 


tion d in moſt of our Cuſtoms ; many of 
which are ſtill in Force, as in paſſing of 


* — 


_ * When Hugh Capet uſurp'd the Kingdom of France, 
to fortifie himſelf, and draw all the Nobility to his 
Faction, he granted their Feuds to them and their 
Heirs for ever ; this was the Beginning of Here- 


dirary Frefs : And Milliam the Conqueror brought the 


lame into England, [Spelman of Feuds.] 
| 1 Rivers 
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| | Rivers; thoſe Rights call'd . Peage, + Tre 
vers, || Roug e, F Barrage, and many o. 
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| Tim Fa N A Cuſtom or - Toll paid for . 
] 


ge; which the Lords of Mannors 


e a Right to demand, within their 
Juriſdictions. = 


1 Travers. Much the fare 38 Peage: 
Croſs.Toll, Paſſage-Toll, or Thorough- 
Tol; ; called with us Tol-Travers. 


rait 


1 Reuage. Wheelage, a a certain Toll or 
Impoſition upon Wine ſold in Groſs, 
and carried away in Carts; Levied 
before a Wheel thereof be ſuffered to 


85 ſtir. 
55 pt de p+ Barrage... A paſſa ge- Tol, ſo cad 
— from the Bar or N where 'tis 
Levied. | 
1 Gifte. —. Power to lie at the Houſe of 
geen I a Tenant, Vaſſal or Subject, in Fre | 
12 bir Trea- | along by it. n. 
-- ak bor 1H Pat. The Ge to require a | Meal 
ey, the x or Refection of a Tenant or Yule 
bk ſame Inpo- hs 
| lien, . 8 "x I Logemens.- —— hi annual Fee due unto 
in uſe in 1 ſome Lords, i the Lodgings their 
England, aſſals bave in their Caſtles, in time 
after the of N.. 
onqueft, 


1 dans 
and were calld Coſhering. In Ireland they were termed cutting 
om the old Ward 9 


1 . £ 2 + + Fourni. 


* 


V 


Ta 


b Fourniture, * Courvfes, + Guet, and l Gards ; 
he ſole Right of f Oven, Mill and Wine- 
rſſes ; ; the Prohibition of ſelling * Wine, 


F 1 Fourniture."--- A Right of demanding 
Proviſion, Implements, or Equipage, 
from a Tenant or Vaſſal, | 

1* en A Day's Work due ns the 
Voaſſal to his Lord, to be done in per- 
ſon, or by his Carle, Plough or Team. 


rait de 
It Cue. Caſtle-· Guard or Ward, where; 
1 unto the Vatſſals of Lords that have 


8 are bound in Time or Expe- 
ctation of War. 


þ Garde. The Wardſhip of Lands, due 
ro me Lord of whom they are held. | 


7 + The Royalry or Sove- 
1] reign Power of caufing 
all the Bread to be 
I brought to ſuch an Oven 
to be baked; all the Corn 
to ſuch a Mill, to be 


des fourt, 3 
unnalitez. $ * [ e ground; and all the Wine 


within ſuch a Diſtrict, to 


des prefſoirs. | be preſs d at the ſame 

I 51 Preſs; for all which the 

Lord or Owner of ſuch 

0 Oven, Mill, or Wine- 

= preſs, receives a certain 
e | | Toll. BY ag 

ban 5. - 4 Vin; n. *A Privilege ſome Lords have; os 

8 bindring their Vaſſals to ſell their 

X Wine, till they have diſpos d of 

a their own, * 

j- and 
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and many others of the ſame kind; whie 
reliſh very much, either of the Slaverif 
of thoſe on whom they were impos d, q; 
the Violence of the Impoſers. >) 


I Qcannot ſay, but they are becom 
Lawful, by Preſcription and Approbatio 
of thoſe Princes, who have authoriz d th 
Cuſtoms : Nay, I am willing to: beliey; 
many had a Reaſonable Foundation ; x 
the Re-imburſing a Nobleman the Expend 
he had been at in building a Bridge 
a Cauſey ; or for retaining ſome Toke 
of that Servitude, from which he had de 
liver'd his Subjects. Many of them, a 
the very Conditions on which Eſtates ar 
_ convey'd, as the f Ceys, || Rentes fonciere 
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1 Cens. Rent of Aſſize, Quit-Rent, Old-Rent, Chief 
Rent, the firſt Pecuniary Charge laid © 
Conquered Lands, as a Sign and Acknow 
ledgment of the direct Seigniory of him tha 

grants it. This was impos'd by the Captain 
and Leaders of the Francs, when they con 
quer'd Gallia, in imitation of the Rom! 
| Cenſus, and is ſtill continued as a Mark 0 
| Baſe or Servile Tenure. - 


KRentes foncreres,---= Theſe are certain Rents of Ac 
| ceſſion, or Additions unto the Antient Cen: 
or Chief. Rent; vix. Renr-Seryice, Rent 

Charge, of Fee- Farm Rents. 


payable 


1 


le 


cular Cauſes ; as is plain from their 
Names, according to the different Coun- 


ertain Fantaſtical Cuſtoms, which even 
ant a Name, and could have no other 
eginning but the * of a Maſter. 


overament, Time ſwept away ma- 


yere entirely aboliſh'd, others confounded, 
r mix d with thoſe, to which they bore 
he neareſt Reſemblance; and in ſhorr, 
uch as were more univerſally receiv'd, 
ere taken into our Common Law. 


— 
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 Twelfth-parr of the Crop due by Bargain 
or Cuſtom, unto the Lord or Owner of the 
Land. 


' which ſignifies a Quantity of e Mea- 
dow, or Paſture- Ground. 


able 15 THE 


payable in Money or in Kind; the #Cham- - 
wrts, '* Bordelage, and other like Rights. 
| only: ſay, that thoſe Services or Rights, 


re for: the greateſt part, owing to par- 


nes where they are in uſe; and from 


As France grew more Uniform in its 


y of theſe Irregular Cuſtoms ; ſome 


Chompores * Field-Rent. Half, Part, or the 


Borde lage. --- Ts a Condition by which Larkds are 
held, paying a certain Annual Acknow- 
Jy ledgment to the Lord or Owner: It is fo 
call'd from the old French Word Borderie, 


 Corporae 
tion. 


Aich of Tu Rights of Communities and Ca 


of ſome Great Man, able to skreen the 
from the Oppreſſion of others; and c 
taind the Privilege of being try'd by the 
Peers. Tis likely, that the firſt that bt 
gan this Cuſtom, were the Inhabitan 


But in time, the Vaſſals or Servile Tenan 
belonging to ſeveral Towns and Village 


at high Rates; in order to have the fam 


 vileges. 


_ Chriſtianity, and good Uſage of the Ge 
mans, who were unaccuſtom'd to be wait 
ed on, by degrees, renderd their Condi 
tion much eaſier ; ſo that in the Age ou 
_ Cuſtoms were formed, they were in n( 
bother ſtate of Bondage, than the Obligs 
tion of taking eare of certain Lands, an 
not to diſpoſe of Themſelves and Good: 
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porations, alſo introducd great Innovat 
ons: For 'twas about this time, that th 
Inhabitants of Towns and Cities, beg: 
to unite in Societies, under the ProteQiof 


of Epiſcopal Cities, and other Free-Men 


purchas'd their Freedom of their Lori _ 
j Fo 
Liberty of uniting for their Common Dell = 
fence, and to have ſeveral ſpecial Pr 


In the time of the Romans, there we 
in Gaul, as well as every where elſe, abun 
dance of Slaves: But the Gentleneſs « 


b 


— 


„ 
V Will, Marriage, or Religious Vow, as 
hey ſhould think proper. By this means, 
he Power of the Lords was reduced chief- 
ly to Three kinds of Right; * Pourſuite, 


pa ' Po 
Fa Formariage, and || Mainmorte, which are 
a Mvcry famous Cuſtoms : Hence it is, that 


Vaſſals are often call'd Gens de Pourſuite, 
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upon and cultivate ſuch Lands, theſe were 
call'd Gens de Pourſuite; becauſe they were 
liable to be purſued, and reclaim'd by their 
Lords, where- ever they went, for the La- 
bour and Service due to them. 1 
Formariage.— The Half or Third, or as the Cu- 
ſtom is, other part of a Villain's Subſtance, 
payable to his Lord, if he marry a Woman 
that is Free, or a Foreigner: And this, al- 
tho' he has leave to do it; for otherwiſe, 
he loſes Sixty Shillings more. 


Mainmorte.—— The Right a Lord has to the Eſtate 
of a Villain dying without Heir of his Bo- 
other of his own Condition, There is a 


ſals, and could not 


_ tively, as they held certain Lands by that 


Freemen when they pleas d. 


pourſuite.— A Right of obliging vaſſals to dwell 


9 LS 


dy, and no Tenant-in common with any 


Difference between the Gens de Pourſuire 
and Mazinmorte : Bp firſt were born Vaſ- 
y any means become 
Free, without the Conſent of their Lord; 
but were like the Roman Slaves, adſcriptos 
_ Glebe ; the latter were Vaſſals, only rela- 


Tenure ; bur leaving the Land and Goods 
upon it to the Lord, might make themſelves. 


Main- 


2 Mainmorte; or Mortaillables ; beeauſz the 


4 ing, of that Rank of Men. 


Eccle * . 


8 Power. 


by the Gauls, when, during the Time o 
Theotloſſius, there were ſo many Biſhops 


cal Power: Under the Roman Empire, tha 


diction; and decided Controverſies be. 
tween the People; who, perſuaded of their 
Integrity and Prudence, choſe them for 


authorized by a Law in the 7. heodojia 
Code, importing, That if one of the Par: 
ties, declar d himſelf contented, to ſtand to 
the Biſhop's Deciſion, the other ſhould be 
obliged to Agree t o it, whatever ſtate the 
Te Suit en be in. 


| [6] 


were ſubject to pay Toll or Tallage te 
their Lords: They were likewiſe called 
Hommes and Femmes de Corps, or Gens {| 
pote, or Villains, from the Villages the 
inhabited. But Enfranchiſements became 
fo common, after the Reign of St. Louis 
that there are very few Footſteps remain 


A third Cauſe of Alteration i in the Frend 
Laws, was the Exorbitance of Eccleſiaſti 


Biſhops frequently exercis d Secular Juriſ 


Arbitrators. The Uſefulneſs of thoſe Ar 
bitrations was ſo apparent, that they were 


Tuis Law, no doubt, was * obſerv' 


celebrated for Piety and Learning. And, r: 


tho the Church s Authority was ſome-Wltic 
thing 


PE) 
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ing leſſen, by this frequent Change of 
41 


ers, and under the Kings of the Firſt 


mans, but even with their New Converts, 
wer whom they, had ſuch an Influence, 
to make them tremble at the very Name 
COTE” TE on 
In the Time of the Second Race, we 
nd the Law of the Theodoſſan Code, ſo- 
maly authorized: For the Emperor, af. 


s Dominion, in order to repeal their par- 


wn ; and orders it ſhould be held of 


\r val Virtue with the Capitulars, by Prieſts 
re well as Lay-Men, and then ſets down 
te Words of it at Length. This Law. 


erefore, was obſerved, as long as the Re- 


Qs of thoſe Times, make it evident, that 


ted; and were admitted into the Coun- 
ls of State. RW 


ps 
nd 


Tux low Condition Monarchy was then 


— 
- 


altical Power: For before theſe New- 


o 


ing 


ace ; yet, the Biſhops were ever in great 
Wower and Eſteem ; not only with the 


r enumerating the ſeveral Nations under 


cular Laws, takes exact notice of the 
ace from whence that Conſtitution is 


al Power ſtood undiminiſhd ; and the 


ſhops and Abbats, as well as Earls, were 
nt into Provinces to ſee the Laws exe- 


, rather increas'd, than abated the Eccle- 


coin d 
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coin d Juriſdictions could gather Streng 


and whilſt the ill Effects of theſe laſkell 
tis natural to ſuppoſe, the People well 01 
more inclined to ſubmit to the Eccle(M o 
ſtical Power, than to the Secular; whid of 
Was either unfixed, or ſo new, that (fl C 


Uſurpation was plainly ſeen through it 
Beſides, the Laity were ſo profoundly ! 

"  norant, that they ſtood in need of Cler 
in all their Affairs, not only to deb; 
and reſolve Doubts, but even to read 3 
draw up their Deeds and Inſtruments. 


IN a Word, there being no fix'd Ri 


0 bol Juſtice left among the Great Men, MM wa 
za  _  Tnterpoſition of Biſhops and Abbats, bl La 
| came more neceſſary than ever: So th the 
= generally ſpeaking, they were the oli by 
| HPeace-makers; and ſummon d, and ma eſp 
| part of thoſe ſo frequent Aſſemblies. 'TJI anc 
, certain, that their thus preſerving Pea Jur 

and the Injuſtice of Lay Judges; gi {ed 

grounds to the Biſhops, to ſtretch th Co: 

Authority ſo far, that the Laity at leng and 

= _- complain'd of, and opposd it: And tiff boy 
1 coC0ccaſion d thoſe long and cruel * Diviſionlo 
i which diſtracted Germany and Italy. Wer: 
The Faction of the Guelfs and Gibelines: x a 
7 5 Plal 
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4 the Hiſtory of Eccleſiaſtical Juriſdicti- 
I ſhall content my ſelf, with having 

blervd then Changes it brought into the 

Civil Law; by enlarging the Canonical, 


the Compoſition of ny eds: Law. WA 

74 1 7 FR. 1674 . 7 4 27 et: P AS 
Tuns is — occurs to me concerning 

the Origine of Cuſtoms; and to cloſe m 


Study of the Antient Law, became then 
diſcontinued, tho not the Practice; which 
was carried on, without Diſtinction of 
Laws, as the People had none left between 
by the New Laws, that were eſtabliſhed, 


and great extent of the Eccleſiaſtical 
Juriſdiction -: - Thoſe Alterations increa- 


A Correſpondence between the Provinces ; 


ſo wide, that in the Days of King Ro- 


bur without 1 any longer op- 


and making it a principal Ingredient in 
| 3 Jam of Opinion, that the 8 


them; that it under went great Alterations 


eſpecially in Relation to Publick Power, . 


ſed by degrees, by reaſon of the little 


and even between all the little neigh- 
bouring Diſtricts : . For the Diviſion was 


lert, an Abbat of Cluny, being invited 
by eee, Earl of Paris, to ſettle ſome 
Monks at St. Maur des Feſſez, look d upon 
it as a long and fatiguing Journey; com- 
Plaining, how great alam it was up- 
n 


1 


on him, to be obligd to go in a firange 


and unkno N Con⁰Tfey. Monis 10. 
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Tnus, the ſatns! (Cauſes! which brought 


forth the Caftottls;! gave thema different 


Form in each Countrey, 71 call that a 
Countrey,  whicty;/by the Ads in the Reign 


of Charlemagus and his Succeflors, is termd 


Pagus; that is, the Diſtrict or Territory 
of every City, govern'd by an Earl, and 


Was generally 4 Dioceſs. This Variety of 
Ouſtoms, aroſe; as du Moulin conjectures, 
from the ſeveral Means uſed in uſurping 


the Publick Power; from the Difference 


in the Treaties and Contracts of the Lords 
between themſelves, and between them 
and the Commons; from the peculiar 
Style of each Juriſdiction, and the yariou 
VARs of ans. 7 F81I-0N 


Tur ate of Hoſtility thoſe Countries 


liv'd i in, did not a little contribute thereto; 


being ever at Defiance with each other: 
Inſomuch, that great part of their 'Cuſtoms 
_ conliſted of the Laws of War, which had 
its proper Rules and Maxims. 


And for 


this Reaſon, the Diverſity is much great- 
er, in the Provinces ſubje& to different 
Princes, as thoſe under — Dominion of 
England, and thoſe of France. 'Realons off 
State too, often interior every Prince 
110 dein 


dns 
Nas I (aid before; is the ſame with 645755 


1671 


being deſirous to keep his Subjects, in all 
9 at as great a Diſtance as poſſi- 
ble, from thoſe of his Neighbours; in or- 
der to render a Re: union or Agreement 
the, more difficult. But in thoſe Countries 
that obey'd the ſame Sovereign, the. Jea- 
louſie which is natural Sens (Neighbours 
made their Judges: and, Magiſtrates affect 
diſſerent-Rules and Maxims and. ee 
ny thar,Eqaulation- to P et . 8555 
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= IM Ro- 
— e th th he. Wer Law — rag 
not of the 7heodoſt Aan Code, w h before = 


the Troubles was call'd the 1 Law, 


both in Ga) n Shaun 3+ But known; at 
this Time, only to à few Learned len; 
and after wards, lay buried in Oblivion, 
till the, Beginning of the laſt Century. 

In the Vear 1528. it was printed after 
I Three, Manuferipts found in Germany; and 

Edition, is that of Charlemagne, Which, 


Another, Piege of chat Code, as it,,was 
modelbd by 7, e 2 Mantel has, 5 een ; 
e recoyered.” ud N et 


Jol aff F 


Tan: Ty, 1 began to be PIE The Juſti- 
in the Time 1 ſpeak of, was the lame man Low, 
that is read now, I- mean Juſtiniaus; 
till then, ſcarce heard. of in the / Weſt: 

2 For 
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For when 29854 Publiſh's' 165 bole the 
Veit 530. there were but To Provinces 
in all Europe, chat paid him willing 
Obedience; Greece; and the greateſt Part 
of tlie Counttrey under the Governor of 
Ihr. Gaul and Spain, had both ſhaken 
_ offithe: Roman Yoke; above an Age be- 
fore; Cermany never felt it; and as for 
jah che Gothe held out long againſt Be- 
liſariu, and were ſucceeded by the Lom 
bards : So that the Juſtinian Law, was 
00 Where in uſe, But in pon Ih rium, 


and ea ſmall Part of Leah, then * to 
nd Romans.” _ * 9 BY Ww WY exe 
: 8 Ja! KEE Or Fi D 4 185 * . Gn on" 


18 iu foreign to my Purpoſe, to enquire 


What became of this Law in Greece, and 


the Eat; tis ſufficient to ſay, they had 
no other for Three Ages; 
_ Huhidred and fifty Years after, the Empe- 
ror Leo, Sirnam d the Philoſopher, order d 
a new Collection of all Juſtinians Books, 
Which he mix d and diſpos'd after a dif- 
ferent Method, dividing them into Sixty 


and that Three 


Parts; intituled, 7 be Bariame, They were 
written i in Greek, becauſe the Latin Tongue 


was grown Obſolete, and not underſtood 
by thoſe under the Empire of - Conſtantine 
* altho' they ſtill affected to be calld 


' Romans, © (as tlieir Poſterity do to this 


Day: * So that it Was "One" Law, 
| in 


by - * "P my” * . 
* 
1 TP Le» 
* 


5 bi 


in Subſtance, which was preſerved there, 


till the Downfal of | that 4. mpire. : 41 A 


HOY a 20G; 4 
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Bur its Fortune was quite otherwiſe 


in the Ve: In [Jtah it maintain'd its 


Ground; and the Roman Law obſerved 


there from FJuſtinians Time, was his own, 
and not the Theodoſſan, as in Gaul and 


Spain: Some Proots whereof, we have 
in the Epiſtles of St. Gregory, who Flou - 
riſhed under Mauricius and Phocas; and in 
the Second Council of Troyes, held by 


John VIII. in the Year 878. where Jaſti- 
#ians Law, is quoted in the Article a- 
il enleg e G2 


Bur it was very much cliang d, in the 


Four. following Ages, by the Mixture of 
different Nations, that ſucceeded in the 


Poſſeſſion: of '/taly. The Lombards: expelld 


the Exarchs of Ravenna, and were again 


themſelves ſubdued by the Francs. After 


the Line of Charlemagne was extinct, Italy 


became a Prey to the Hungarians. and 
Saracens ; who ſeiz d upon the Kingdoms 
of Naples and Sicily, and maintaind their 


Conqueſts, till driven thence by the 
Normans. In ſhort, the Saxon Kings be- 
ing acknowledg d Emperors, held the Com- 
mand of Lombardy and 7, uſcany. CT OE 
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ont fon Ae Trina of Peo- 


ple, and Changes of Governments, there 


were, : doubtleſs, very few that ſtuck to 
the Roman Law; and the rather, becauſe 


ſuch as did, were obliged to own them 


ſelves Romans; 1 Name, at laſt, in great 


Contempt, as appears by Tut. praud, who 


lived in the Tenth Century, and ſays, 
that in his Time, the Name of a Roman, 
gave the Idea of 4 Faithleſs WI with- 


ut Honour or Courage. - $6110 


* Tun Laws of gaben However, Was 


not fo entirely loſt in Italy, but that they 


had ſome Knowledge of it in the Eleventh 
Century ; eſpecially in the Places where 


the Greeks remained longeſt; 1 mean, in 


Romagnia, and the Kingdom of Naples : 
This is to be ſeen, by the Hereſie of the 


Inceſtuous, who in their Marriages, were 
for following the ſame Rules as the Law 


appoints in 'Succeſſions 3 and were there- 


fore condemn'd by Pope Alexander II. in 


1065. But his Conftitution quoted in Gra- 
tian's Decree, mentions only Juſtinian s Law 
in General, without naming, either * ' Code or 


1 5 
1 1 * _— — 7 AI 1 


* 


| * * hk Referehces made uſe of by Cnitians, 195 
Fuſtinienum, it denotes'the Inſtitutes: But if the Code 
or Digeſt be referr'd to, they are either named, or 


Digeh, 


rr by theſe Abbreviations, C. F. 


1991 


Digeſt, and eites _ a : Paſſge.' of wi 
Inſtitutes. 76.3; 5 8 
| 4.0 7 AE - 
Ano Fiſty Years. odor a 1 
calld Irnier or Marnier, who had ſpent 
ſome time in Study at Conſtantinople, be- 
an publickly to teach the Laws of Ju- 
ies, at Bolegnia in Lombardy; and the 
Occaſion. was this: Vrnier taught the Li- 
beral Sciences at Ravenna, when a Dif- 
pute aroſe between thoſe of the ſame pro- 
feſſion, about the proper Signification of 
the Word 46. They ſearch d the Books 
of the Civil Law for it; and liking them, 
reſolv'd. upon a cloſer Application to the 
+ | Study, of. them. So that Trnier, who came 
to Bolagnia, upon the Diſpute concerning 
the Word As, began there to read Lectures 


Ni upon it, in 1128. * to the Th 
be dition of that School. 

6 He firſt took in 8 the Code, EY 
0 = Firſt Part of the Digeſt ; alter that, 
in the Laſt, calld the New Bigeſt: Then he 
bo found. out the Second, calls the nfortiat ; 
\y and laſt of all, the Authentiques. This is 
oe what the Cardinal of Oſtia, and Odofredus, 
_ | Piſciple to Azonius, whoſe Maſter Bulga- 
710 rius, was One of Irniers Four Chief-Scho- 


ode lars, report of him. So that he began 
or Teaching, of his « own Authority, which 


% N 5 


1 
1 
þ 
1 
5 


5 nerally believed. 


been reckon d the moſt. Authentick Copy. 


the Emperor Lot hair, and Pope Fnuocent II. 


This is what they call, the“ Florentine 
Pandefts, which awaken d the Study of 


ny 


in 00 Argument, but that he might be 


aiterwards Licenſed by the Counels Maud, 
as the Abbat of Uſpreg ſays ; or the Em- 
peror Lothair the Second, as i more Se⸗ 


*. — 


Sonne little time ler, abet d. Year 
1 1137. Amalfi, in Hpulia, being taken by 


aſſiſted by the Piſans, from Roger King 
of Sicily, a Manuſcript. Copy of the Di- 
geſt was found, among the Plunder, and 
arial to Piſa, and from thence ro Ho- 


rence, by Gino Caponi, when he made him- 
ſelf Maſter of Piſa, in the Vear 1407, 


the Fuſtinian Law; and has ever fince 


Tur had many Tokens, which diſ- 
cover d them to be written by. the Hand 
of a Grecian; beſides, the Province where 
they were found, was that, wherein the 


Greets maintain d themſelves longeſt in 


one. 


r 


* See ase Trela, in his Preface to the” Fl 
rentine  Pandetts, FANS 


ThE 


8 rann * l 
Fj p 4 N 


P | IF" 5 * * N R * * a * : M * 
* 4 * 
— 1 
1 \ * 
** & %; 1 

* —— - „ * 

5 7 | : 
I 1, F : ' 
& * 
* 1 \ * 
3 \ * 


ö Tü firſt Ihtdihtedes, upon the irevis 
Ping of the Foman Law, made only a few 
Ploſſes, References, aud Concordantes, as 
_ me Greeks had done; | upon the Ba#laine': 

zut they had this great Advantage, of 


r ſhaving receiv'd the Roman Law from their 
y hers): by T radition; whereas, it had 
[. Peen ſo long diſuſed in the Weſt, that it 
g vas almoſt unintelligible to the Latins, 
„ From whom it originally came: So that 
d udging it impoſſible,” as well as unprofita- 


o- ple, to arrive at the true meaning of the 
1 ext, they were ſatisfied with ſuch Con- 
7, ſequences as could be drawn from it; and 
Study d it after a Scholaſtick Method, | 
Fall of Sophiſtry and Chicane, as they did = 
he reſt of the Arts and Sciences. . 


1 theſe early Times, the Study of the 
fuſtinian Law came into France, and was 
publickly Profeſs'd and Taught, at Mont- 
xelier and Tholouſe, before the Foundation 

of thoſe Univerſities. An Attempt was 
alſo made, to teach it at Pars; but 
Pope Honorius the Third, forbad it by 97% 
a Decretal, which deſerves Examina. 1227. 
tion. 


Flo- 


THE 
HE 


= the Holy Scriptures. the Pope forbids ever 


. 2 wr 
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Tus Subſtance -of-- his: + 8 ii 
that tho the Church does not refuſe tii 
Aſſiſtance of ſuch Secular Laws, as tread 
in the Paths of Equity and Juſtice 3 ne 
vertheleſs, becauſe the Laity, both in Franc 
and ſome of the Provinees, make no uſt 

of the Rowan Law, and that there, 41 
very ſew Eccleſiaſtical Caſes, but are: ſuf 
; ficiently provided for in the Canons; te 
the End therefore, that every one mig 

apply - himſelf more cloſely to the Study of 


Man, to Teach or Learn the Civil Ja 
at Paris, or in the Neighbourhood, unde 
Penalty of being render d incapable tc 
Plead at the Bar, and Excommunicated bd 
the > of the Dieceft 5 


1 


r ad. _ _— —  . * 


—— — nn 8 29 
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+ This Decreral n called 4 Super Fares Mon. 
ſieur Claude Foſeph Ferri, in his Hiſtory of the 
Roman Law, ſpends a whole. Chapter in ſhewing, 
that the Study of rhe Civil Law at Pars, was no 
| forbidden, either before, by, or fince chat Decreral; 
which he proves, had a view only to EctleGaſtical 
Perſons :; And that the Edict of Blons, made upon 
the Foundation of that Decretal, was, upon a. Re 
preſentation to Lous XIV. of the Tnconveniencie 
that attended, Repeal'd, fo far as it related ro the 
W of che Civil Law in Park. 


F 


| T ſhall 


fort 


” 


ot ons dim ton me 1 i 

1 walt not take upon me to Yntoidinins, 
how! far this Derretal ought to have been 
obo d in Frante';" whether it were Obli- 
gatory 10 tlie Laity, or hether that be 


Profeſſors" of the Civil Law to this Day 


notice of ſome Things therein mention d, 
conducive to the Deſign of my Hiſtory : 

As that” the Eecleſiaſticks gave the Pre- 
ferenee to the Canon, before the Secular 
Law 3' that they and the Laity, were go- 
yerr'd by different Laws, in the Thirteenth 
century; and from the Words in the 
Doctetal, it may be ſafely rome chat 
lt Eccleſiaſtical Cauſes, . for which the 


mae by the Nate Law. 


mY for the Laity; tis aid; TR ance 
no uſe of it, being guided by ſuch Cu- 
ſtoms as I have already mention'd ; for 


it was ſo KN as not to be di- 
kingzuiſt d. 4 Hates: " 


Bur wha is moſt: wonty Obſervation 
in this Decretal, is, the Name of France, 
which is there uſed in a very confin'd 

vence ; 


the t u&'Reafon, that there have been no 


in Paris: My Intention, is only to take 


Canons had made no Proviſion were de- 


Maltho? the Roman Law, was the Founda- 
tion and Chief Part of thoſe Cuſtoms, yet 


been heard of: And indeed, tis ver 


761 
Sence; and, if I am not miſtaken, for hr: 
the Ille of Frame: only; ſo. that by the 
other Provinces, we are to * 0 
Normandy, Burgundy, and the moſt Norſ 
thern Parts of the Kingdom: From whence 
it may be inferr'd, that ſince that Time 
the Countries govern'd by Cuſtom, have 
been diſtinguiſh'd from woſe an en 
\ the Mirattais Law. Nees Ws 


T HUS ; wits Law oe Tuſtinian was 5 reſto 
to the World; became more Famous 1 
Ttaly than ever; and ſpread over the reſ 
of Europe, Where it had never before 


ſurprizing, that Books: compiled at Cen 
Stantinople, Six hundred Years before,  andÞo0 
ſunk into Diſuſe there, being partly abo 
liſhd by the Beh, ſhould meet wit 
ſo much Regard and Countenance, i 
Countries that were no part of Tub inian' 
Dominon, as Spain, France, Germany andi 
England; without the Sanction of Eccle- 
ſiaſtical or Secular Powers: And that it 
| ſhould be Cuſtomary to call them, the 
Written, Common, C wil, and by way ofNan 
Excellence, the Law; as if there hadſhey 
been none other Conſiderable. However 
this is what I am apt to believe, might 


be the Cauſe all Wawel an: ee 4 
II 


tid : w 


(1) 


10 Tt ide utmoſt © bett tith of Bar lari ſi, 
none Tmattering of- He Latin Tongue, and 
rFootſteps" of the Roman Cuſtoms, Were ſtill 
Peſervd. Glaber the Monk, who-flobriſh'd 
n the Fleventh' Century, calls the Chri- 
ian Countries, at nag time, the Roman 
2 ''and the reſt Bar bariam. Tis true, 
he Frantg and other Conquerors, had a 
rear Averſſon and Contempt for all that 
den called themſelbes Romans; that is, 
he Subjects of the Empire of C onſtanti- 
ple? But ſtill, they had a confuſed No- 
Jon of the Excellence of the Roman Man- 
ers and Actions, eſpecially of the Wiſ⸗ 
„oem of their Laws; notwithſtanding, its 
and ookSs were very little known, and hard 
bo Jo be procured. The Law of Juſtinian, 
richſnerefore, met with good Reception, as 
ineing that of the Antient Romans; for 
ane Wiſeſt in thoſe Days, had not Skill 
andſfnough to diſtinguiſh it from the true Ro- 
ele- Pan Law, i. e. the Theodoſſan Code; nor 
t io know: When Juſtinian liv'd; and of 
the yhat Authority his Laws were: The 
oſftame of the Ae, "EOIPerve: Was all 
hadſſiney- — 1 | 
re Time — 15 
8— —— 


* 
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1 orbu Romanus, 0 


4 


Ix 
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But it was chiefly f ſervice to Prigeg 


Blemiſhes it had ſuſſer d in, the foregoin 
Ages nay; it fur 
ter to build very tigh, Pretęaſſons. 1 
Empetor of (Germany. yi 98 ſome Doccto 
explaimd this Law 49 him, had à Righ 
to Univerſal Monarchy ;, and others ÞAfaif,, 


Laws, was to render Mankind more Ca- 


b FW 4 1 * . * 0 * 9399 ; , : 
* 1 * 1 
1 
" / 1 f 
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88 Moawres. gl heſe Laws, regel, gene; 
ral Uſe and A range or therein, th 
Prineiples k ch Civik 120 were we 


eſtablihed 4 not php oy lation ton 
Remuns. but all other Nations: For, the 
is ſcuſrce any Maxun, in either Law 
"Nady or Abt may be found 
the Higeſt . "beſides an infinite Number 2 
accuthse; Deciſions, 21, particular Caſy 


whoſe Frerogatiue, is therein enter 
its full Dimenſions, free * thole fat 


them with Mat 


5 
that Kings were Ahſolutg Emperors, Fi ch 


in their own Demigioge . a N je 
11 9245 Tels 31 (Hiuga {16 81 fi 85 Dr 2 
Aal ſhort, - the. whole eſign yof the enc 


did and Humane, more fit for, :Societ) vg 
and obedient to. the Supream Lawful Po. 


ers; and to extinguiſh all . Ugjuſt at + 
1 


ene in his Book de Belo Gathis -pro1 


the Laws of the ,Goths and Vandals, to be me ons. 


Equitable and Juſt than thoſe _ che Romans, 
Wen $ Tune. 


2.70! T7 Tyr 


[59] 

Tyrannical Items, introduced by the 
Ne — add Nations:: Ti not therefore ſo 
WU to bs"'wonder'd,' that? this . 
5 full brought. to Eight by che the Curioſity 
a dy Mien, tors, out ee A 
* f Pridces, and Approbation the Peo- 
1; Pie, inſenſibly eſtabliſh it ſelt:” cs bank 


Ir met, however, with à different” Re- ** 
10 * gecordi 95 to the Diſpoſition of Sal Fea 
lc people: The”"7ralians cagerly embrac'd be R- 
hs om as\it appeared, they were but man Lew. 

aſt delivered from the burthenſome Impo- 
Nrions of 5 Germans, whom they look d f 3 
pon as Barbarians, (tho no better them- I 
les ;) and labouring to reſtore the Ro. 1 
Name, and the Wee An 4 A. « 
n neeſtors, or rather of the Antient Ita- = 
H they were, beſides, no longer ap- | 
chenſive, by becoming Romans, of being F 
Fojet to the Emperor of Conſtantinople; . 
r about that time it was taken by the | 


the euch: And as the Eaſtern and Weſter „ l 
-"Fmpires, were in the Hands of thoſe calld - 
*Fanrcs or Latins, to diſtinguiſh them from 1 5 
A we Levantines and Greczans ; this contri- „ 
aſſtted very much to the Propagation of | 
e Roman Laws * their Domi- Er: 4 
.pr01 ces 1 
yr Bur l 
| 
| 
[1 
bi 


7 
* 
— 


9111 7s dodubp An „eto 
Zur, notwithſtanding, th 
the Study, of, it in 4 Cegmam, was Neve 


ft 

ſe 
Bux to conſine my ſelf within. France I tr 
Q 

T 
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1 Fl 
„Man!, 


S, tis Certain 


heard of till towards, the Fifteenth Cen 
tury ; but its Authority. 


over all, that Countrey, being 25er call, 
* j 4 4 0 2 * pM * 4v '$ 1 * \ 214 1 3 
the Empire „ dene anf 


e J *&y — 
Fan Siedanta tals: Fx? 
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dme Romgn Power took deegeſt Root; as 
in Tangiedbe, Provence, Paupbineè and th 
Lyonos.;.. thoſe Places having been the. fir 
conquer d by the Romans, and the laſt b 


the Hauct; and the greateſt Part, ac 


knowleging, at that time, the Emperor off di 


Germany, as their immediate Sovercignl cc 
Beſides, - their . bordering: upon taly, - ga C 


them better Opportunity than they could] as 


directly contrary, nor of any great EI Ce 


+ Herman. Coringus, de Orig. Furs German, of 


| otherwiſe have had, to ſtudy. the Romaſf ce 


Law: For this Reaſon,.. altho' ſeveral Cuff it, 


ſtoms (till remain in thoſe Provinces, dif in 


ferent from this Law, yet they are nofff th 
D, 


O che other hand, the Cuſtoms pieſ ye 
vail in the reſt of France, and the A Tt 


0 


man Law is not there obſerved, . in all 
thoſe. Caſes where Cuſtom has ade other 
* which are very numerous. 


'T 11s is the Difference between the Cu- 
PE Countries, and thoſe which ob- 
ſerve 1.8 Written Law. Whether the Ro- 


ted by the Cuſtoms, has been à famous 
M Queſtion, argued Pro and Con by the 
Two Preſidents, Lizet and de Thou; and 
tir 1 have not heard it is yet decided. 


Tux Study of the Juſtinian Law, intro- 


ceſſary, that no Body who had not ſtudy'd 
it, was employ'd, either in Judging, Plead- 
ing, or drawing up Contracts: Inſomuch, 


yet, the Laity had no Taſte of Learning: 


18 1 e 


man is the Common Law, in the Coun- 
tries governed by Cuſtom, in Caſes omit- 


duced. great Alterations in the French, 
conſiſting only at that time of certain 
Cuſtoms: For the Roman Law, as little 
as it was underſtood, was thouglit ſo ne- 


that all the Officers belonging to the 
Courts of Juſtice, even the Attorneys, and 
Notaries, were in thoſe early Times, Gra- 
duates, and conſequently Clerks ; for as 


Theſe, thinking to make themſelves more 
neceffary, or perhaps more correct than 
their Predeceſſors, changed all the Forms 
of the Publick Acts, which till then were 
3 " 
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in a plain eaſie Style, except ſome ſorry 
Preambles uſed in all Inſtruments of the 
ſame kind ; but from the Year 1250. or 
thereabouts, they, are cloggd with an In- 
finity of Clauſes, Conditions, Reſtrictions, 
Renunciations and Proteſtations, in order 
to exclude the moſt General Rules; and 
often ſuch, as could in no wiſe affe the 
Parties: In ſhort, they frequently inſert- 
ed, what would have been clearer and bet- 
ter underſtood, if left out. 


Tux Spirit of Diſtruſt, at that time 
very prevalent, and doubtleſs the Effect 
of the late Diſſentions, made every one 
fond of theſe Cauteles, as they are call'd; 

and he that uſed moſt, and the longeſt, 

6 was accounted the ableſt Lawyer. The 

ſame Humour infected the Proceedings 

of the Courts of Juſtice : Formerly, Judg- 

ments were paſsd ſummarily, and with 

little Ceremony, by the Lords and others 

moſt knowing in the Cuſtoms ;' but ſince, 

have been loaded with ſo many Forms 

and Delays, as not to be ended without 

the Aſſiſtance of Clerks and Doctors: 

Hence are ſprung Deputies, Bailiffs, 

: 8 and other Judges of the Long 
Robe. n 
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have left off quoting, and even reading 
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Var, the Study of the Roman Law, had 
its Adyantages as. well as Inconveniencies; 
It greatly ſoſtend the Rigour of the Cu- 
ſtoms, and eſtabliſh'd ſure | Maxims, | by 
arguing from one thing to another ; 
which is certainly the Reaſon, why we 


the Antient Laws of the Barbarians, that 
were ſtill in Practice, when the Study of 
the Roman Law firſt began, according to 


 Otho de Fri fingue; who reports, that in 


his Time, the Nobility of France follow'd 
the Salick Law : And the Author of the 
Second Book of the Fiefs, ſays, that in 
Italy Cauſes were determin'd either by the 
Laws of the Romans or of the Lombards, 


or by the Cuſtoms of the Kingdom; 


that is, as tis underſtood, the German 
Empire. o 3 


SiNcE that time, the Antient Laws 
have been laid aſide, and in the Reign 
of Philip of Valo, when it was pretend- 
ed the Salick Law was of ſuch Service, 
for the Succeſſion of the Crown ; the 
Text was not cited, as of a Written Law, 
but the Force of it was urg d, as of an 
Inviolable Cuſtom: Nay, the very Name 


of Salick Law, was not made uſe of; 
and, I think, Claudius de Seiſſel, * 
5 | | 0 


ws - — 


aw 


Cuſtoms 
Frſt re- 
duc d into 
Writing, 


t 


of Marſeilles, in the Reign of Louis XII. 
was the firſt that wentle d it. So that 
the Cuſtoms received a notable Alterati- 
on, as well by the new Forms of Practice 
in Buſineſs and in Judgments, as by the 
new Maxims and Rules which were about 
that time firſt admitted, or at leaſt ex- 
plained. And this Mirture of the Roman 
Law, with the Cuſtoms, makes up the 
Body of the Laws uſed in France. 


Ir remains now, that 1 explain” how 
this Law has been tranſmitted to the 
preſent Age ; viz. how the Cuſtoms were 
reduced into Writing. (3 ROE: 7 


Tus Diverſity of Cuſtoms oi very 
troubleſome, after the Provinces were 
united under the King, and Appeals to 
the Parliament became frequent: For as 
'twas almoſt impoſſible the Judg es of 
Appeal ſhould be acquainted with all 
particular Cuſtoms, when they were not 
committed 'to Writing, by any proper 
Authority; there was a Neceſſity for 
the Parties agreeing what thoſe Cuſtoms 


were, or making proof thereof oy Wit- 


neſſes. | | ; | 1 
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By OY means, all Queſtions in Law, 
were reduced to Facts; u upon which, In. 
quiry was to be made Par turkes, 4 2 
very, expenſive and tedious. Method, and 
yet not a ſure one, to come at the Truth; 
ſince it depended greatly upon the Influ- 


ence and Induſtry of the Parties, and Ex- 


perience and Integrity of the Evidence: 
Thus, ſometimes, equal Proof was made 
of two Cuſtoms directly oppoſite, in the 
ſame Place, and 83 the _ Fact. 


1 is cafie to conceive. how far this 
Convenience, of ſhaping the Law to 
one's own Purpoſe encourag'd Perjury ; 
and how diſagreeable the Study of the 
Law was, ſince, after a Man with great 
Pains and Application, had made himſelf 
Maſter of the Written Law, or by Re- 
flection, drawn good Conſequences from 
its eſtabliſhed Rules, all his Arguments 
and Authorities might be defeated, by 
pleading a Contradictory and often a Falſe 
Cuſtom, 175 
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When the 5 „ or Explanation of a Cu- 


tom was in doubr, the Parties concern'd, were 


oblig'd ro make ir good by Twenty Wirneſſes, 
at leaſt: This Enquiry was called, Enquete. Tor 
turbes ; from Tn, a Troop or Company, 


[ F 


Ap indeed, the Cuſtoms themſelves 
were render d very precarious ,- by the 
Corruption of Bailiffs and other Officers, 
who to ſerve their own Ends, often laid them 
aſide; and the Preſumption of | others, 
who inclin'd more to their own headſtrong 
Opinions, than to the Tradition of their 
Forefathers. Thus Peter de Fontaines com- 
_ plains, that in the Time of St. Lows, his 
>ountrey was in a manner deſtitute of 
all Cuſtoms, and ſcarce any one could 
be aſcertain'd by the Knowledge of Three 
or Four Perſons, bs AD 


Tu Study of the Roman Law, I be- 
lieve, very much contributed to this Un- 
_ certainty ; for it was in univerſal Credit; 

and tho' little underſtood, nor lawful. 
ly authoriz'd, yet every one followed 
what he beſt approved, or was moſt able 
to underſtand. Befides, thoſe who had 
the greateſt Inſight in the Law, had not 
always the moſt compleat Knowledge of 
the Cuſtoms, which was not to be at- 
tained without long Practice; yet their 
Opinions were very much regarded and 
followed, in the Decifions of Cauſes, and 
many of them were received as Cuſtoms, 
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"Waring was the daly means of fix- 
ing the Cuſtoms, notwithſtanding their 
Variety, to ſome Certainty : This Work 


was N undertaken, ſo ſoon as the 
Tp les which had cauſed it were over, 

Time had ſomewhat fixd them; 
which was about the End of the Eleventh 
Century: And tho we have very few 
Remains of thoſe old Law-Books, yet, 
I preſume, that whatever appears to have 
been done in one Place, was practiſed 
in others; and that Time and ſub- 
ſequent works of the nis Nature, have 
ſwallowed up thoſe. that were more 
antient : The oldeſt I know of, are 


the Uſages of Barcelona, authorized by 
Earl Raimond Berenger the Elder, in 
1060. and the Fors or Cuſtoms of Bears ; 
which are, at leaſt, of equal Antiquity, 
being ratified by Viſcount Gaſton IV. * 


1088. 


* Anour the ſame time, that is, in 


1080, Wiliam the Baſtard, having con- 


quered England, aſſembled the Nobleſt 


and Wiſeſt Men of each County, and 


upon their Teſtimony, commanded the 


Juſtoms of the Ang/o-Saxons, and of 
the Danes that were mixed with them, 


to be digeſted into Order, which was 
1 4. 
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accordingly Pk hs the 7 Archbiſhop of 
Tor and pit of, Loads, in * own 


* 


. -Unpes this Head of Dicelied 0 or Writ. 
ten Cuſtoms, I, rank the Books of the 
Fiefs of the Lombards, compiled about 


the Year, 1150. by Two Conſuls of Mi 


lan, and intituled, Cuſtoms; but are in 


reality only Antient Ulages, collected by 
experienced Judges : Of this kind alſo is 


Speculum Juris Saxonici, the oldeſt Ori. 
ginal of the German Laws, tho' the Learned 


| tay, it was not wrote till about 1220. 


Charters 


NAR the ſame Time, they began to 


urite their Cuſtoms in France. Theſe 
Writings were of Three Sorts ; the par- 


ticular Charters of Towns, the Cuſtuma- 
ries of Provinces, and Tr eatiſes of Practi- 
tioners: Let us examine each ſeparately. 


Towakps the cloſe of the Twelfth, 


| nd cu. and during the Thirteenth Century, they 


floms of 


irie, b the Rights of ſeveral ene, 


gem Willelmum coronaverat, & Hugo Lon 


— 


- 8 autem 1 76 n gu Re 


nienſi 


Epiſcopus, per præceptum Regis ſeripſerunt * ma- 


nibus omnia que predifti ſurati Gixernyit.. [hr ON, 


Fecleſiz Lichfield] 


whoſe 


£61 


Rs hai,” T. am Bs were 
the Originals of their Cuſtoms. I ſhall 


ſpeak, only of thoſe I have ſeen, either 
intire, or recited in part by our Hiſtori- 


ans; becauſe. they will ſuffice to form. 2 
judgment of the reſt. 5 


Tun oldeſt is the Charter of the Cor- 
poration of Beauvais, granted by Louis 
the | Toung, in- 1144. containing an ex- 


preſs Account of ſeveral Cuſtoms relating 


to the Juriſdiction of the Mayor and Com- 
mon- Council: It is nothing elſe but a 
Confirmation of thoſe Rights before given 
by Louis le Gros; but there is no men- 
tion of the Letters Patent, and therefore 
probably, the firſt Grant was only verbal. 


After the ſame manner, they pretend 
William Talvas, Earl of Ponthieu, made 


Abbeville a Corporation, about 1130. al- 


tho the Charter of Fohn II. which they 


ſhew, bears Date only in 1184. 


Dd find alſo, i in 1173. * Henry I. of Eng- 
land, * 1 to the Inhabitants of 


28 Or The — | 
| Hiſtory of the Earls of Ponthiew 
7 Chron. Bourdeg. 


Bour- 


181 N 


8 to chooſe a . In 1189. 
H Duke of Bugady, granted the 155 
Rights to Dijon, that were enjoy'd 
1 1 Corporation of Solos ; Which & 
Conſequence are more ancient, tho their 
Charter have no Date. That of the 
County of Beaune, is dated in 1203. 
That of Bar . in 1234. and that of 

Semur, in 1276. | 


I could mention the Charters of ſeve- 
ral other Places of Note. Of this nature 
I take the Eſtabliſhment to be, made at 
+ Rouen in 1205. between the Clergy and 
Barons of Normandy ; containing ſeveral 
Cuſtoms relating to the Ecclefiaſtical Ju- 
riſdictions, certified by Men of Experi- 
ence. The Charter of Rouen, given by 
Philip the Auguſt, in 1207. canfirmin the 
Antient Rights and Privileges of that City, 
which relate to the Corporation and Traf- 
fick. Laſtly , The Inſtitution of the Cor- 
porations of Rouen and Falaiſe, and that 
of Pontheau de Mer, which is without 
. du (but ſerms t to be the more e 


ed 
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- * Collection of pieces relating 1 to we HiRory of 
1 Burgundy, by "Oo | 


4 Du cui 4 Hiſtory of burma. 
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and fegulates the Election and Power of 
the Mayor and Eſebevint or Sheriffs. 


Brsrpxs theſe Charter- Deeds belonging .,,,,.,- 
to particular Cities, the Cuſtoms: of whole Provincer. 
Provinces began about the ſame time to 

be put mto Writing ; which, is the * Se- 

cond ſort I took notice of: Such were 

the Antient Cuſtoms of Champagne, pub. 

liſh d by Pithou ; thoſe of Burgundy , 

which are in Du Peyrat's Collection; the 
Notorious Cuſtoms of the + Chatelet, pub- 

liſhed by Brodeau ; conſiſting of the Re- 
ſolutions of the Inquiries Par turbes, from 

the Year 1300. to 1387. the Antient 
Cuſtoms of Normandy, and of Anjou; the 

the Antient Uſages of Amiens, and many 

others ſtill to be ſeen in Manuſcript. 


Bur the moſt Conſiderable, are thoſe 
of St. Louis, given us by Monſieur 4, 
Cange ; containing the Cuſtoms of Paris, 
Orleans, and Anjou, as they prevailed at 
that Time: Wherein, tis to be obſerv'd, 
the Word 'Eftabliſhment, is Synonymous 
with EdiF or Ordonnauce. This appears 
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Edict a Ban on  Etabliſſement. + 


The Wri- 


tings of 


Antient 
Lawyers. 


being made to confirm Good Uſages and 
ments extracted from the Laws and Ca- 


nons: They were made by St. Louis in the 
Lear 1 8 before his Expedition | into Africa. 


Cuſtoms, 


1 


by Peter de Fontaines, who lived at that 


Time, and in his. Tranſlation of à Law 
taken out of the Digeſt, calls the Prætor; 
I rank 
them, however, among the Cuſtoms, be- 
cauſe the Preface expreſsly mentions their 


Antient Cuſtoms, with ſome Improve- 


Tur Third 13 of Writings , . which 


contain much the ſame Things, and may 


very well paſs for the Originals of our 
are the Works of able Men, 


compoſed about that Time, for the Be- 
netſit and Inſtruction of others: As, The 


Advice of Peter de Fontaine, put out by 


Monſieur d Cange-; The Book inſcribed 


Charles VI. 
de Mares, publiſhed by Brodeau, together 


to Queen Blanche, ſuppoſed to be by the 


fame Hand; The Cuſtoms of Beauvoifis, 
written by Philip de Beaumanoir, in 1285. 
The Rural Summary, by Boutelier; 


the 
made in the Reign of 
and the Deciſions of Jobe 


Great Cuſtumary 


with the Notorious Cuſtoms. 


2 As 


2 
nities 
leges, 
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what 
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were the Plan, upon which our Cuſtoms 
were afterwards more ſolemnly reduced; 


it may not be improper to give ſome 
Account of their Contents. 


"Yu" Words, Uſage + Cuſtoms, 8 
eitier, and Cuſtoms, Franchiſes and Privi- 
leges, are not Synonymous, as ſome have 
thought. The Word _ Cuſtoms ſometimes 
ſignifies Uſages, and in that Sence is di- 
rely ' contrary - to Immunities, which de- 
note the Privileges of Corporations, - or 
whatever relates to Publick.Right : Some- 
times Cuſtoms are oppoſed to TUſages, 
and then they ſignifie the particular Rights 
or Laws of a Place, but more eſpecially, 
the Services due from the Tenant to his 
Lord; whereas, Uſages ſignifie. Genera! 
Rules applicable to all alike. Franchiſes, 
are chiefly Exemptions from reſerv'd Ser- 
vices, (as Mainmorte, Formariage, &c.) 
whereby Vaſſals enjoy d the Benefit of 
the Common Law; and Privileges are 
Rights granted to Freemen, beyond what 
the Common Law entitled them to ; as 
Common or Town-Field, Running in the Fo- 
reſt, and reſtraining of Cauſes to a certain 
Court or Juriſdiction. Tis very probable, 
however, the Words Uſages, alen, &c. 

may 


"TWP 
may have been differently taken in ic. 
ferent - Countries, and I dont pretend to cel 
inſiſt, that they are obligd to receive 22: 
them in the ſame Conſtruction I have Co 


Tux Contents of theſe antient Original, 
of our Cuſtoms, relate chiefly to the Ney 
Rights | or Rules eftabliſh'd during the 
troubleſome Times: Firſt, the Rights of 
the Prince; Earls, and the reſt of the 
Nobles, with the Juriſdiction of the Lord /<* 
and that of the Commons. In the nent 
place, the Right of Fiefs, Tenures in 
Capite, Baunalities, and other Signidra 
Rights, (as Gifte, Fourniture, Courvess, © 
due from the Vaſſals to their Lords. The! 7 
Diſtinction of Gentlemen and Gentlewo- , 2 
men, from Copyholders and Villains, Fre 
or Bonden. The Right of War, Duel 
and Champions, &. 


Bur what they treat of moſt at Large ei 
Procedure in the Lay-Court:; For the) 
never fail to make that Diſtinction, be 
_ cauſe of the Eccleſiaſtical Power, at tha 

time in the Height of its Pride. So thalſ? 
one may perceive, the Compilers of theſe ach 

| Cuſtoms, always ſuppos d another Law i cee 
govern in Matters of Contracts and Suc 
LS VVT ceſſion 
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ceſſions, and did not offer to take notice of 
any thing but what derogated from the 


_— 


Common Law. _... 


Now I am at a Lofs to know what 
this Common Law ſhould be, unleſs it 
were the Roman. Indeed they often quote 
it by the Name of the Law, and the 
Written Law. And tho' in thoſe Days, 
every thing almoſt was wrote in Latiax, 
yet theſe Cuſtoms were in French, as 
treating of Matters which could not be 
well explained, but in the Vulgar Tongue, 
and neceſſary to be underſtood by every 


Ix theſe Writings, one may obſerve 
the Changes our Law has ſuffer d: The 
| oldeſt retain much of the Barbarian Se- 
Jverity, frequently mentioning, Wounds 
that draw Blood, Mutilations, Fines upon 
Forfeitures, Security or Safe-Condudt, and 
Breach of the Peace : But what has been 
written within theſe Three hundred Years 
laſt paſt, comes nearer to the Roman Law, 


l and that which is now in Uſe; and treats | 
f of Succeſſions, Wills, Marriages, and other 1 
aſt Contracts, and much about the Forms of Wo, 
UC 
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Is have been the more large upon the 
|  _ Subje@ of theſe antient Originals, as be. 
3 ing, in the Opinion of the Learned, the 
beſt Comments upon the Cuſtoms, becauſe 
they diſcover their Spirit, and Succeſſion 


of their Changes. 


cCuſm re- Bur all theſe Writings could not pre. 
vent, the Uncertainty of the Cuſtomary 
 ##®nſs, Law, being either, without Authority, too 
Old, or too Succint ; wherefore, 'twas 
thought adviſable to make a more Exad 

and Formal Digeſtion of' the Cuſtoms. 


Tux Project was laid in the Reign of 
| Charles VII. who, after he had driven the 
1 Ezgliſb out of France, undertook a general 
1 Reformation of every Branch of the Con the f 
| ſtirution ; and among the reſt, iſſu'd aff, , 
long Edict, dated at Montil-les Tours, in 
1453. the Hundred and twenty third Ar. 
ticle of which, declares, That thence: 
' forward all the Cuſtoms of the Kingdom 
ſhould be put into Writing, and agreed to 
by the Practitioners of each Place, thenſþ,. 
F examin'd and confirmed by the great Coun, 
= cil and Parliament; and that the Cuſtoms 
ſſeo written and approved, ſhould be obſer 
ved as Law, and no others quoted, 


Di 
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Du Moulin ſays, the Deſign was, to jum- 
ble all the Cuſtoms together, in order to 
extract one General Law, and that the 
Writing of each particular Cuſtom, was 
only Proviſional, that the People might 
have ſomething certain to depend upon, 
whilſt the general Work was upon the 
Stocks. e N 


Ir was, in truth, the beſt way that 
could be taken to give France a Sett of 
Good Laws: Tis what the firſt Legiſla- 
tors follow'd : And Plato ſays, as in the 
Beginning, States were form'd out of ma- 
ny Families aſſembled together for Con- 
venience; ſo the Laws were form d out 
Hof the Cuſtoms of thoſe Families, of which 
che Beſt and moſt Reaſonable were choſen, 
and by ſome Wiſe Man made a Rule for the 
Mwhole Body; aboliſhing ſome Things of 
mall Moment, peculiar to each Family, 
ml Axp the ſame Method might be pra- 
tied in France, conſidering each petty 
elProvince as a Family, in reſpe&t of the 
NBrhole Kingdom. This is what % Moulin, 
ho lived near that time, ſays was in- 
ſerſended; and it ſeems to be ſupported by 
hilip de Comines, who repreſents Louis XI. 

s very deſirous of having only one Cu- 


'] 
— 


TORO" 

ſtom, one ſort of Weight and Meaſure ; 
and that all the Cuſtoms ſhould be regi- 
ſired in French, in a Book fairly written. 
Hitherto, the firſt Part only of this great 
Deſign has been put in Execution, that 
is, digeſting of the Cuſtoms ; and it was 
ſo long a doing, that it was not finiſh'd 
in above a Hundred Years after Charles 
the Seventh died. : 54 


Tu firſt digeſted, were the Cuſtoms 


of Ponthieu, under Charles VIII. and con- 


firmed by him in 1495. There were 

| ſeveral, finiſh'd under Louis XII. After the 
Year x507, the Work was carried on 
by Fits, under Francis I. and Henry II. 
and there were ſtill ſome left undone in 
the. tim of Gn, , ²· 


Tux Number of theſe Cuſtoms, inclu- 
ding the Local, and Cuſtoms of neighbour- 
ing Provinces, as the Low-Countries, who 
copied aſter France, are 285. but reckon- 

ing only the Principal Cuſtoms of the 
Kingdom, amount to no more than 60. 
molt of them differing from one another. 
In the mean time, it was obſerved, about 
a Hundred Years ago, many Alterations 
had crept in, ſince they were firſt: redu- 
ced in the Beginning of the laſt Century, 
and that there had been conſiderable Omil- 
I Oo SE Te, 
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fions ; ſo that many Cuſtoms were amend- 


which was done with the fame Solemnity 
A 


IN order to make theſe Cuſtoms better 


underſtood, tis neceſſary to be acquainted 
with the Ceremonies uſed on the Occaſi- 
on of their being new- modell d. In the 
firſt Place the King iſſued his Commiſſion, 


by Virtue of which, the Three Eſtates of 


the Provinces aſſembled: The Reſult of 


the firſt Meeting, was to order all the 
King's Judges, Regiſters, and ſuch as had 
born that Office, and the Mayors and 


Town-Clerks, to ſend in a Liſt or Cata- 


logue of the Cuſtoms, Uſages and Styles, 


which they knew were conſtantly in Pra- 


ctice. The States appointed a Committee 


to put thoſe Liſts into Order, and reduce 


them into One Volume; which being 


read in full Aſſembly, they agreed to, or 
alter d what was proper, and then . ſent 
them to the Parliament to be Regiſter d. 


Tais Method is fully explained in the 
Verbal Proceſs of the Cuſtoms of Ponthieu, 
which, as I ſaid, were the firſt digeſted, 
and done by the Magiſtrates of ſeveral 
Places ; the greateſt Part of the reſt have 


been reduced by Commiſſtoners from the 
* | H 2 Par- | 


ed, as thoſe of Paris, Orleans, and Amiens, 
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Parliament, viz. ſuch as had preſided. at 


the Aſſemblies of the States, where thoſe 1 
Liſts of the Cuſtoms were read ; but tis not T 
to be ſuppos d they were the Authors, nor th 
that they had time to correct them; That 7 
was left to the Practitioners of each Place, to 
who, no doubt, tranſcribed them from th 


thoſe antient Originals before mention'd : 

We are not to expect any great Elegance 

or Method from theſe Gentlemen, and | 

*twas impoſſible to think of Order or Style R 

when they came to be read in the Af. 

ſembly; tis enough things are regulated 

in Subſtance ; for on thoſe Occaſions, eve- 

ry thing is done in haſte: No wonder 

therefore, the Cuſtoms are ranged in ſo Ji. 

ill Order, and ſo uncorre& a Style, not- 
withſtanding the Commiſſioners, whoſe 

Names are prefix'd, were Perſons of great 
= Character and Abilities. 


Lows fos I come now to the Ordonnances : We 
called Or- call none ſo, but thoſe under the Third 
lennonces. Race; the reſt are better known by the 


3 Title of Capitulars, which make part of 15 
= what I call the Antient French Law. lik 
E! g 


1 the Word Ordonnaice ſeems 
to have had its Origine, from the Regu- 1 
lation made every - Year by Charlemagne, 
for the Management of his own Eſtate 

| and 


| 101 b 


and Houſhold ; for this Word has been 


long in uſe: And in the Time of St. 


Louis, That was call d an Ordennance, which 


now is the Eſtabliſhment of the King's 
Houſhold : Since that, it has been given 


to all forts of Letters Patent, by which 
the King propoſes any my to be gene- 
12 obſerv d. 


Bur 1 ſee nothing like this; before the 
2 of St. Louis; what they give us 


of his Predeceſſors, are only Charters * - 


Privileges, and Private Regulations, in fa- 


vour of Churches, Corporations, Towns 


or Univerſities. But it looks as if they 
did not paſs thoſe Acts as Kings, ſince 


every Nobleman did the fame in his own. 


Mannour ; and the greateſt part of their 
Regulations, having grown mto Cuſtom, 
are inſerted in the written Law- Books: 
For when any new Law was to be eſta- 
| bliſh'd, or important Queſtion decided, the 
King did it in the Aſſembly of his Barons; 
and the Lords in Proportion, MY the ſame 
Method with their Vaſlals: So it was 
like an Agreement between hott all, or 
a „ given by their Advice. 


"Tux Aſſize of Earl tube,” is an Er 
ample of thole kinds of Agreements, be- 
ing a Regulation made in Britany, in 1287. 
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for the Succeſſion of Noble Dignities. 
Another Inſtance is, the antient Regula- 
tion of Philip the : Auguſt, touching the 
Deſcent of partable Fiefs, by and with 
the Conſent of ſeveral Lords, whoſe 
Names, as well as the King's, are in the 
Front of it. 5 e 


As to Judgments, we have the Antient 
Arrets, reported by du Moulin, at the. End 
of his Book call'd Style du Parlement; 
they are indifferently term'd Edicts or Ar- 
rets; fo that the Word Arret ſignified 
only the Reſult of a Debate. 


1 fanſie, by the way, tis from hence 
the Practitioners derive the great Autho- 
rity, they now aſcribe to the Arréts of 
Parliament, conſidering them as Laws: 
Beſides, before the Cuſtoms were reform'd, 
there was no ſtronger Proof of any Uſage, 
than the Conformity of ſeveral Arrets, 
which is the Reaſon, that at the End of 
the antient Manuſcript Cuſtoms, we ge- 
_ nerally find the Arrers of the County or 
Provincial Court. 55 
To return to the Ordonnances: Thoſe 
of St. * Louis were in ſo high Eſteem, that 


See du Cange's Notes on the Life of St. Lous. 
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They are upon ſeveral Subjects; as, For 


the Encouragement of Religion, againſt 


Jews, Blaſphemy, and the Ambition of 
Church-Men ; For Juſtice, Of the Duty 
of Bailiffs and other Officers; For the 


Government of the City, againſt Gaming 


and Bawdy-Houſes, Cc. One might alſo 


recapitulate the Heads of the Ordonnances 
of the reſt of our Kings; but that would 
be writing a Hiſtory of France, by the 
Laws, which is not conſiſtent with my 


Purpoſe ; they are to be ſeen in the 
Chronological Tables, made of them, at 
the Beginning of the Conference of Gue- 
nois : I ſhall only ſay, They, in general, 
treat of Publick Right, and ſettle the 
King's Prerogative, and the Power of the 


Magiſtrate. From whence it proceeds, 


there has been a far greater Number of 


Edits, fince the Acceſſion of Francis I. 


than in all the preceding Reigns ; becauſe, 


tis ſince that time moſt of the Subſidies | 


have been levied, and Titular Offices crea- 
ted, in order to make them Venal. 


TukERE are likewiſe abundance of Or- 


donnances for regulating. the Proceedings 


and Forms of Juſtice, but very few of 
ſervice in the Conduct of Private Liſe, 


1 or 
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the Authors of the Hiſtory, of his Life, 
have been at the Pains to recite them: 
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for the Succeſſion 8 Noble Dignities. 


Names, as well as the King 5, are in the 
Front of it. 


of his Book call J Style du Parlement; 

they are indifferently corn Edifts or Ar- 

rôts; ſo that the Word Arrét ſignified 
oy only the Reſult of a Debate, 


the Practitioners derive the great Autho- 
_ rity, they now aſcribe to the Arréts of 
Parliament, conſidering them as Laws: 
Beſides, before the Cuſtoms were reform'd, 
there was no ſtronger Proof of any Uſage, 
than the Conformity of ſeveral Arrets, 


nerally find the Arrers of the County or 
Provincial Court. 


| of Se. * Louis were in ſo high Eſteem, that 


1 


Another Inſtance is, the antient Regula- 
tion of Philip the : Auguſt, touching the 
Deſcent of partable Fiefs, by and with 
the Conſent of ſeveral Lords, whoſe 


As to Judgments, we have this Antient 
Arrets, reported by du Moulin, at the. End 


I fanſie, by the way, 'tis from hence 


which is the Reaſon, that at the End of 
the antient Manuſcript Cuſtoms, we ge- 


To return to 1 Ordonnances : Thoſe 


* See 4. Cange 8 Notes on e Life of Sr. Le. 
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the Authors of the Hiſtory: of his Life, 
have been at the Pains to recite them: 


They are upon ſeveral Subjects; as, For 
the Encouragement of Religion, againſt 
Jews, Blaſphemy, and the Ambition of 
Church-Men ; For Juſtice, Of the Duty 
of Bailiffs and other Officers; For the 


Government of the City, againſt Gaming 
and Bawdy-Houſes, Sc. One might alſo 
recapitulate the Heads of the Or donnauces 


of the reſt of our Kings; but that would 


be writing a Hiſtory of France, by the 
Laws, which is not conſiſtent with my 


Purpoſe ; they are to be ſeen in the 


Chronological Tables, made of them, at 
the Beginning of the Conference of Gue- 
nois: I ſhall only fay, They, in general, 


treat of Publick Right, and ſettle the 
King's Prerogative, and the Power of the 
Magiſtrate, From whence it proceeds, 
there has been a far greater Number of 


Edits, ſince the Acceſſion of Francis J. 


| than in all the preceding Reigns ; becauſe, 
'tis ſince that time moſt of the Subſidies 


have been levied, and Titular Offices crea- 


ted, in order to make them Venal. 


TERRE are likewiſe abundance of Or- 
donnances for regulating the Proceedings 
and Forms of Juſtice, but very few of 
ſervice in the Conduct of Private Life, 
3 H 4 1 
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N 
or that contain any Maxims or Rules of 
Law: So that the Rowan Law is of 
the ſame uſe now, as when the Study 
of it was firſt reviv'd ; notwithſtanding, 
there were neither Cuſtoms nor Ordox- 
nauces at that time. 1 


Fon if on the one Hand, it has loſt 
Ground by our rejefting the Senatus 
Conſultum Velleianum; yet, on the other, 
it has gain d, by Admiſſion of the Edict 
of + Second Marriages And all the Or- 
donnances have ever been drawn up by Men 
learned in the Rowan Law. The moſt 
celebrated, are ſuch as have been made 


— 


* The Senatus Conſultum Velleianum, was a Law 
to hinder Women being bound for. others, ne pro 

ullo fæminæ intercederent: It is ſo call'd from Velleius 
Jutor, in whoſe Conſulſhip it was made. The uſe 
of this Law in France, was abrogated by an Edict 
of Henry IV. but ſome Indulgence of this kind is 
ſhewn ro the Women of the Lionnois Forts, Beau- 


jollois and Maſconnoxs, for the Encouragement of 
Trade. * SLE fg R 


I The Edict concerning Second Marriages, me 
was made to prevent the Wrong that might 
thereby be done to the Child by the firſt Huſ- 

band; and therefore, the Law is very ſevere upon 

ſuch Women, as marry again within the Term 

of a Year. This is ſtrictly obſerved in all the 
Provinces of France, where the Written Law takes. 
place, except Bordeaux, 


in 


_— 


[165] 
in the Aſſemblies of the States, as thoſe 1 


Tux Parliaments, and other Courts, 
whoſe Juriſdiction is Sovereign, becauſe 
the Prince is ſuppoſed to be preſent, 
had a Right to examine the Edicts di- 
reted to them, and to remonſtrate a. 
gainſt them, if they thought proper, be- 
tore they were publiſhd; but this is 
now quite out of uſe, and they are 
obligd to Regiſter and Publiſh what- 
ever the King ſends them, ſaving the 
uſeleſs Privilege of Remonſtrating after- 
wards, On any TM 


Tuis is the Beſt and moſt Exact 
Hiſtory I am able to give of the 
French Law. Tf any one is inclined 
to look into theſe Matters, no doubt, 
he may find many things that have 
eſcaped me; but I ſhall be highly ſa- 
tisfied, if ſuch whoſe Profeſſion obliges 
them to be skilld in our Laws are en- 
couraged by this Diſcourſe to ſearch. 
more exactly after their Originals. 


I N. 


A 
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Bbats ainined to Councils of State. hes 63 
Abridgment of the Antient French Laws, where 


ro be found | p. 37 

Africa part of the Weſtern Empire P. 10 
Alexander, Part of the e Empire came to his Succeſ- 
ſors | p. 10 
Arianiſm dereſted P. 22 


Arbitration, an old Method of compoſ ing Dinos 


P- 54,62, 64 


Arret, the Signification of the Word pi. 102 
Aſſemblies publick of the Germans, held in the open 


Air, p. 39. At what time of Year, p. 40. 
Changed by Pepin, ibid. The Perſons it conſiſted 
of, and manner of Proceeding | n e 


B. 
win in great Contempt by the Romans. Ad. 
mired the Romans, p. 9. Suffer'd them to 


9 enjoy their own Laws. Imirated them. Gave 


their Officers of State the ſame Names, p. 16. 
Thought the Reman Titles Honourable. Had the 
ſame Coins, p. 17. Name of Barbarian nor Odi- 
ous, p. 23. Wrote nothing in their own Lan- 


guage P - 34 

 Bannalities, of Ovens, Mills Wine reſſes, their mo: 
is: „5 

Ban 4. Vin in, its meaning . ibid. 

5 Barrage, its meaning | p. 56 

Baſilila, Fuſtinian's Law ſo le p. 68,76 


Benedict, Deacon of Mayence, accuſed of Negligence 


in 


— 


IN D E X. 
in his Compilation of the Hape p. 422 


Biſhops reverenc d and eſteem d by the Barbarians p. 18 


Their great Influence on the Laity, b. 63. Ad- 


mitted to the Councils of State, ibid. The Rea- 


ſon. of their great Authority . 64. 
Bordelage, its meaning p. 58 
rinſe Iſles, parr of W Weſtern Empire p. 10 

2 
ale, when compleated his Conqueſt in Gaul 
p. 12 


Capitulars, why ſo called, p. 40. Examined, P. 39 
Diſtinguiſhed according to their Subjects, p. 40 
By whom Collected, p. 41. Divided into Seven 


Books, by whom, p. 42. Their Authority, p.42. 


Contents p. 44 
carthage, Latin ſpoken there, Roman Laws obſerv'd 

there p. 10 
Cens, its meaning. When and by whom firſt im- 
r 8 
Champarts, its meaning ibid. 
Charles the Bald, his Care to preſerve the Uſe of the 

Roman Law 44 


Children of the Gauls, brought up to the Wars, not 

ſuffered to appear before cheir Parents, till they could 
bear Arms n 
Chriſtian Countries called the Roman World p. 77 


Charters of Cities firſt put into Writing, p. 88. Me- 
thod obſerv'd in doing ir p- 34 
Cities Capital, retain their old Names 


5, 
Code Theodoſian, ſurvivd the Ruin of the Welter 
Empire, p. 15. Abridged by command of Ala- 
rick, and publiſhed, illuſtrated with Notes, autho- 
riſed by Alarick, p. 20. So, the Kings of France, 
Abſtracted by Aviend 
and called Scintilla, p. 12 Gopied and publiſnes 


of the Second Race, p. 6 


by Order of Charlemagne P. 39 

Cade of the Antient Laws. Contents thereof p. 16 

Cohort Roman, very great Þp6 
Cologn, Roman Laws and Language there p. 10 


Comber or Duel uſed by the Barbarians to decide 


"Right. 14 pe 169 
| | Com- 
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| Druids, Perſons of great Account among the Antlent 


Empire, Weſtern, the Commits which it confiſted of, p. 10 
Eyes putting out, a common Puniſhmenr p. 2 
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Commiſſioners, ld to reform the Laws, were 


not the Authors p. 100 
Cordoua, Roman Laws and Language there p. 10 
Corporation, Rights of. Their Original p. 60 
N e Dead, Plundering of ir "PREG by the Bar. 

arians P. 2 ron 
Courvces Right of, its meaning 9.57 


Cuſtom, the meaning of the Word, p. 93. How it 

came to differ in the ſeveral Provinces, P. 66. 
Of the Gauls recited by Goldaſtus, p. 5. Difficult 
to be traced, and the Reaſon why, p. 47. Of 
the Barbarians pur into Writing, p. 18. In ſome 
Parts quite forgotten, p. 88. Put in Writing by 
the French, p. 87, 88. Of the Anglo-Saxons, put 
into Writing by order of The Conqueror, p. 87. Of 
the Provinces, written in French, p.95. Made more 
exact, p.96. Solemniry us'd in doing 1 it, p. 55 


Number of them 
Cuſtumary Countries differ from thoſe which obkerde 
che Written Law h | p. 81 
8 


Dez a 1 Copy 1 it found at the Wal 
5 of Amalfi, carried to Piſa, from thence to Fo- 


ronce, is reckon'd the moſt Authentick Cop p. 72 5 
Diſcourſe, Heads of chis p. 2 A 


Gauls, p. 4. Their Office deſcribed ibid. 
Dogs, ſealing « of, punithed by che Barbarian Laws 5.33 
E. 


F485, Names to the Salick Law, p. 28. Invade 
the Civil Gov ernment, Create their R | 


Officers of Juſtice pes 1 | 
Eccleſiaſticks, their Power very great, p. 62. A Coats 55e 
of an Alteration in the French Laws ibid. Fa 
Edict Perperual, loſt, p.13. Of Charles VII. for reform- my 
ingrhe French Laws,p. 96. Of Second Marriages, p. 105 . 


Emperors, ſome Delcendants of Gaulick Provincial Fa- 
miles 


Erabisſe ement, Sy nonimous w ich Edictandordonnance, p. 91 
TORE F. Field 
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IN D E X. 


* | „ 7 3 Ei 4 
Teld of Mars | p. 39 
Fiefs, when firſt became Hereditary, p. 55: Books 
of Fiefs compiled f 1 
Forſmariage, Duty of, its meaning 1 61 
Fourniture, Right of; its meaning Pp. 57 
Franchiſe, diſtinguiſhed from Privilege p. 93 


Freedom of the City of Rome, granted to many of the 


Antient Gauls, afterwards to Perſons of all Nations, 


by the W Antoninus Bo p. 32 
A? 2 

G Lhe Roman, p. 11. Speak Latin, Pc 12 

Germany never under the Roman Yoke pi. ” 


Giſte, Righrof ; its meaning p. 5 
Greeks diſtinguiſhed by the Romans, for their kolitenels 


. 9. Suffered by Them to live after their own 


Laws ibid. 
Greek Language ſpoken by the 8 ibid. 
Guarde, Right of; its meaning p. 57 
Cuet, * of; its anni W ibid. 


Fo cutting off, a common Puniſhment p. 53 


Hoſpitality, a Right to it claimed by the Gauls 


when they went to Rome 13 7 

. a Chief enden of the Barbarians p. 16 
1 

Tagen the meaning of the Word . 93 


Inſtruments, Publick; anciently made in a ſhort and 


plain Style. When began to be - clogged with unne- 


ceſſary Clauſes _ £2 +82 
Inceſtuous Hereſſle p.70 
Irnier firſt taugbt the Civil Law publickly 8.71 


Italy became a Prey to the Hungarians and Saracens p.69 


Fudgments, God's; why ſo called 7.x 1 FRO 
Juſhtce rendered to every Man, according to the Law 


he was Born under, or had made Choice of p. 18 


e ede che firſt Chriſtian "TICK indie p. 22 
l among the Gauls, how employed, P-4- Er- 
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| rant, their Original, p. 50. How judged p. 5; 
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7 An. The Gault govern'd by the Roman Laws, for 


near 500 Years, p. 1. Antient Law, what, p.;, 
New Law, how introduced, p. 16. Antient, when 
diſcontinued, p.55. Of the Twelve Tables, loſt, p.14. 
What the Roman conſiſted of, when Merovee firſt ſet. 

tled in Gaul, p.12. Of the Gauls, written firſt in 
Latin, p.15. Of the Barbarians, mere Cuſtoms, ibid 
Of the Viſigoths more antient than the Reſt, firk 
Written, Digeſted by order of King Evarix; p. 20. 
Of the Goths, put into Twelve Books, and order'd to 
be univerſally obſerved, p. 21. Roman Law mix'd 

- with the Gothick, confirmed by Egica, ibid. Of the 
Burgundians, reform'd, publiſh'd, called Gombettes 
from Gondebaud 5 Ingrafred into the French Laws, 
p. 22,23. Salick, peculiar to the Francs, ibid. The 

| Veracity of it queſtion d; Two Copies of it, One 
publiſhed by Charlemagne, p. 24, 25. Of the Ripua- 
rians; For what People made; Corrected and re. 
form'd by Theodorick; Amended by Childebert, Re- 
newed by Dagobert, p.26. Of the Barbarians, which 
relate to France, p. 27. Digeſted into Order by 
Publick Authority, ibid. Of the Anglo-Saxons, wrote 
in their Vulgar- Tongue, p.35. Of the Goths,” in 
purer Latin than the reſt, p.36. Of the Francs un. 
der the Firſt and Second Race, p. 36,38. reyiv'd by 
Charlemagne, ibid. Canon Law obey'd in France, 
p. 36. Roman Law under the Second Race, p. 44. 
How revived in France, p. 67. Law-Lectures read 
publickly, p.46. Of deadly Feads; allowedzp.48: Of 
Juſtinian, (ome of them calculated for Gaul, p. 12, 
Began fo be ſtudied, p. 67. Collected by. Order 
of the Emperor Leo, and written in Greek, p. 68. 
Obſerved in the Eaſtern Empire, till the Downfal 

- thereof, p. 68,69, Its Fate in the Weſtern Empire, 
p. 69,3. Taught at Montpellier and Tholouſe, ibid. 
Attempt to teach it at Pars, but forbid by Pope Hy- 


norius III. ibid. Conſequences of the 3 
ill 


of in France, p. 79. Not heard of in Germany, T 


about che 15th. Century, p. 80. In what Provinces 
of France it has che Force of Law, ibid. Study of it 
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- Introduced great 1 in the French Laws, p.81 
Lawyers, the Cauſe of the * Number of 2281 p.82 
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| :ſtrates Roman; 9 9 | 8 
115 . * the Gault deſcribed 5 3 
Merovee, when firſt ſettled in Gaul r 
Mainmorte, Right of; its meaning p. 6 
Miſſi Dominici, their Offce 43 


P- 
Murder, why not puniſhed K with Death, P-49 


(AE, Vid. Purgation— eee 
- Officers Civil, in the Provinces, all Welt, p. 6 
Ot the Courts of Juſtice, all Graduates | in the Civil | 
Ordeals of Fire and Water Th P 
Ordonnance, when firſt had the Force of Law p. 100. 
The Original Signification of the Word, p. 101. 
All kinds of Letters Patent ſo called, ibid. Not 
uſed before the Reign of Sr. Lous, ibid. Always 


made or drawn up by Civilians my OO 
Patron Duty to their Cſients 3 The Original of 
| Patronage p. 7 
x Pars, the Communication berween it and Orleans 
. ftoppd 3 p· 54 
Parliaments of France grown uſeleſs | p. 15 
Pad, Right of; irs meaning pP. 56 
„eage, Bight pf; its meaning ibid 
Pourſuite, Right of; its meaning p. 61 


| & + het Royal, ſupported by theLaw of Abele p; 78 
Privilege, diftinguiſh'd from Cuſtom, Uſage, &c. p. 93 
Puniſhments, Nature of thoſe inflicted by the Antient 


r Gauls IE 
. Purgation, Palgar, Canonical, deſcribed ö 
l 

5 Ueſtion, whether the Roman Law is the Common 
. Law, in the Provinces govern'd by Cuſtom, in 
p Caſes omitted by the E "+ 
. 

il þ- ACE, Three Races of the French Kings. pre 


Rentes foncieres, what they are p.18 
brunier, is Eugen Pr 


EE Reuage 


5 ar u the Barbarous Nations — addidted to it 


PW" its meanhng: = rcd 50 p. 56 
- Roman, Name of ; had in great Contempt inthe roth. 


Century NY 5 | *B 70 


>= 
Gagen, ile, hid | Children diſ. inherited for, nor reven. 
ging their Father's Death  _ p. 37 


| Sages, Four ; Authors of the Salick Law; Their Names 


P. 24. Of thoſe that corrected the Ripuarian Law p. 26 


: Finchen, Roman; Guuls choſen TO I! 
| Senatus Conſult. loſt, p. 14. Velleianum p. 105 
Slaves, their Condition i in France very eafie pi. G0 
Spain, Part of the Weſtern: Empire P.. 10 
Sperulum Juri Saxonici, when wrote p. 88 
oper Specula, the Deecres ſo called ; Subltance thereof 
ref | Si oF 
20 1. P-. 74 
Tie in ach oh Commer, how occaſioned p.47 
Twelve Tables, Laws of 3 . 6 Het 4 
Truce, God's E r 11111) 9 
Travers, its meaning N : 5 25 1 1346 
1 Trials by FT 2 8 P. 85 


e, eee e 
Vifigoths. poſſeſt Spain, and great part of Aquitain 


in Gaul p. 20 
Ces, antiently no other Law in e, Pa? * Di- 
ſtinguiſhed from Cuſtom, Sc. ER * 93 


1 44 1.17. P-. 16 
Marnier, lee Hed, CT 1 
Mmounds of the Body, pantthed by Fine ee 32 


Words Opprobrious, Taxed 


P. 3 
Writing, Art of; unknown, p. 29. In the Ja 


Tongue, p. 35. Writings drawn all by Eccleſia- 
ſticks, p.37. The oldeſt in France, p. 87, 89, 90, 91. 
Of the Antient Lawyers, Ding (s of the Cuſtoms 


4 P. 92 
pork, Roman Magiſtrates, Laws and, Language 
Wee . * 10. 
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